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Marriage and Divorce 


It seems likely that the marriage and divorce laws of this 
country will remain unaltered except in detail for many years 
to come. The Royal Commission on Marriage and Divorce, 
whose report was published by H.M. Stationery Office earlier 
this week (11s. 6d.), by a majority of eighteen to one are in 
favour of maintaining the present law which is based on the 
matrimonial offence. The Commission were evenly divided on 
the fundamental issue whether divorce should be possible 
where there is no such offence but where the marriage has 
irretrievably broken down. No government would readily 
provoke the criticism which would follow if it introduced 
legislation based on one side in this division, and we doubt 
whether any private Member’s Bill on the subject would 
survive. Apart from this main issue, the Commission have 
made many useful suggestions, including three new proposed 
grounds for divorce which are not likely to affect more than 
avery small minority. It is sometimes said that there is no 
half-way house between complete prohibition and divorce by 
consent. Be that as it may, in spite of some absurdities the 
Commission have reported in favour of such a half-way house. 
We shall publish some articles on the report in the near future. 


Women as Solicitors 


GENERALISATIONS are often dangerous, but two _pro- 
nouncements of opinion in the past week show a quite 
emphatic belief in the generalisation that women’s position 
in the law is rather that of solicitor than barrister. 
Miss ELIZABETH BARR, member of a family long associated 
with the law, suggested this to the Business and Professional 
Women’s Club at Cambridge in an address which she gave 
on 6th March. ‘‘ Women are, on the whole, much more 
interested in people than in the mechanics of things,’’ she 
said. ‘‘ As solicitors, they would deal more with the human 
side of the story.’’ Men clients, Miss Barr continued, more 
often would have a woman as solicitor than barrister, and 
it was said in the Divorce Division that often a male 
solicitor did not get the whole story out of a woman. There 
was still an enormous amount of prejudice against women 
practising as barristers, although the prejudice against them 
as solicitors was dying. There were now 518 women admitted 
as solicitors, of whom 279 were practising. There were 
64 women barristers now practising. Disadvantages for 
the woman barrister, according to Miss Barr, were her 
feminine voice, marriage and motherhood. ‘“‘ You would 
be surprised at the things men get away with just because 
they sound so good.”’ We must confess that we would, 
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Another expression of opinion in the form of a kind of census 
of opinion among young recruits to the profession and among 
employers was given in the Evening Standard of 13th March. 
The census, conducted by Miss ANNA LANDAU, indicated 
that “‘ there is prejudice in a big way, and it is largely due 
to solicitors.’ Barristers’ clerks also played their part, as 
they were “ traditionalists all.’’ Finally, Miss Landau had 
obtained the opinion of Mr. T. G. Lunp, Secretary of The 
Law Society: “It is my view that there are considerable 
prospects for women in this branch. They are tempera- 
mentally better suited to it. There is a more human interest 
when a client becomes a personal friend and is not just an 
academic problem to be met only once.”’ 


Reporting of Accidents 


HavinG, at 99 Sor. J. 731, paid our respectful tribute to 
the impeccability of the construction put by the Scottish 
High Court of Justiciary on the words “any vehicle ’’ in 
s. 22 of the Road Traffic Act, 1930, we went on to suggest 
some of the inconvenient results which such a strict construc- 
tion would entail. A similar argument ab tnconvenienti 
appears to have succeeded in a case, just brought to our 
notice, in which the Prestatyn magistrates had to consider 
the same point as that decided in the Scottish case. It is 
believed that this was the first prosecution in England or 
Wales under the section for failure to report an accident in 
which the only “ person, vehicle or animal ’’ damaged was 
the vehicle driven by the defendant. Relying on the Scottish 
decision (Tucker v. Mackenzie [1955) S.L.T. 367), the prosecutor 
contended that the damage to the defendant’s own vehicle was 
sufficient to bring into play s. 22 and so to render the defendant 
liable either to give his particulars on the spot or to report 
the accident to the police. Among the submissions made 
for the defence, one was to the effect that to interpret the 
statute in this way would be to place a considerable burden 
on the motorist and the police, and to lead to the reporting 
of many trivial accidents of no concern to anyone but the 
motorist himself. The Bench agreed with the defence that 
there was no case to answer in law. Whilst it is obviously 
desirable that a statute common to England and Scotland 
should receive a consistent interpretation in both countries, 
it is at least a comfort to know that, if the Prestatyn magistrates 
are right, we need not report our punctures until, journeying 
into the Land of the Mountain and the Glen, we have passed 
through Berwick-upon-Tweed. 


Another Hole Stopped 


THE House of Lords in Bonnington Castings, Ltd. v. 
Wardlaw [1956] 2 W.L.R. 707; ante, p. 207, laid to rest a 
heresy about the burden of proof in cases based on a breach 
of statutory duty. It has been supposed that the path of the 
plaintiff who sues for breach of statutory duty is smoother 
than it would be if he had to rely on a breach of a common- 
law duty. The basis for this belief was that in Vyner v. 


Waldenberg Bros., Ltd. {1946} K.B. 50 Scott, L.J., said: 
“If there is a definite breach of a safety provision imposed 
on the occupier of a factory, and a workman is injured in a 
way which could result from the breach, the onus of proof 
shifts on to the employer to show that the breach was not the 
We think that that principle lies at the very basis 


cause, 
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of statutory rules of absolute duty.’ In Bonnington Castings, 





Ltd. v. Wardlaw, Lorp RetD said that this passage was, in ‘ 


his opinion, erroneous. Likewise, LORD TUCKER said: 
“T think it is desirable that your lordships should take this 
opportunity to state in plain terms that no such onus exists 
unless the statute or statutory regulation expressly or 


impliedly so provides, as in several instances it does. No 


distinction can be drawn between actions for common-law , 


negligence and actions for breach of statutory duty in this 
respect. In both, the plaintiff or pursuer must prove (a) 
breach of duty, and (b) that such breach caused the injury 
complained of.”’ 


New Scale of Parliamentary Agents’ Fees 


Mr. SPEAKER has approved a new “ List of Charges for 
Parliamentary Agents, Attorneys, Solicitors and Others ”’ in 
pursuance of the House of Commons Costs Taxation Act, 1847. 
A similar list has been approved by the Clerk of the Parhia- 
ments in pursuance of the House of Lords Costs Taxation 
Act, 1849. These two lists are now in operation and take the 
place of lists of charges which were approved in 1888. The 
lists fix the scale of charges which may be made by Parlia- 
mentary agents and by solicitors in relation to the promotion 
or opposition of private Bills and orders and other Parlia- 
mentary matters. The scale fixed by the lists in 1888, like 
the scale of charges fixed by the Solicitors’ Remuneration 
Order, 1882, was increased by an addition of 50 per cent. The 
new lists differ from the lists which have been in operation 
since 1888 in several respects. First, the lists in respect of the 
two Houses, which had been slightly different, have now been 


assimilated and some items which are no longer appropriate | 


have been excluded. Secondly, the method of charging has 
been altered. There are more discretionary items so that a 
solicitor or a Parliamentary agent may receive more remunera- 
tion for a matter which is important and complicated than for 
a matter which is of less importance and simpler. Moreover, 
the charges fixed for work which involves skill, experience and 
knowledge are increased whilst the charges for work which, 
although responsible, is of a routine nature are reduced. 
Finally, the authorised charges have been increased so that the 
total charges for any particular matter will be about 334 per 
cent. more than those authorised immediately before the 
coming into operation of the new lists, or, in other words, 
double the charges authorised in 1888. 


Law in Woman’s Hour 


ONE afternoon recently Mr. DUDLEY PERKINS gave some 
advice to female listeners about how to make their wills. 
Lest we may be suspected of whiling away the hours after 
lunch by listening to the radio in the office, we should explain 
that we listened to Mr. Perkins in the car. We are pleased 
to report that the most useful part of his advice was that his 
listeners should not be discouraged from seeing their solicitors. 
He explained that the charge which a solicitor makes for 


preparing a will is very small, and we have no doubt that this | 


is correct. In fact, we wonder whether we are not, as 4 
profession, under-charging, having regard to the amount of 
time which we normally spend in persuading testators not to 
burden their executors and beneficiaries with provisions whose 
complexities are in inverse proportion to their usefulness. 


THE 
Nat 
pur] 
of tl 
Ifa 
trus 
part 
’ then 
to d 
from 
satis 
be cé 
char 
i mak 
case 
or tl 
| trust 
case 
this 
Char 
+ or th 


Th 
of th 
| impo’ 
help 
mode 
the ri 
and t! 
made 
Many 
for e 
estab) 
main 
| funda 
applic 
which 
of tru 
As 
_ dissat 
new t 
condit 
given 
, is cite 
tion i: 
publis 
} journa 
trade 
Sea. 
pointe 
1948), 
) “mar 
' Elizab 





} in 186 


Act of 
had ta 
first ¢ 





6 


12S, 


e ’ 
In 


id: 
his 
ists 

or 
No 
aw 
his 


(a) 


ary | 


for 

in 
47, 
lia- 
ion 
the 
‘he 
lia- 
ion 
jia- 
ike 
ion 
‘he 
ion 
the 


ate 
las 


ed. 
the 
per 
the 


ds, 


“ The Solicitors’ Journal ” 
Saturday, March 24, 1956 


[Vol. 100] 215 


A Conveyancer’s Diary 


ALTERATION OF CHARITABLE TRUSTS : 


GOVERNMENT’S 


THE other matter of particular interest dealt with in the 
Nathan Committee’s Report is that of charitable trusts the 
purposes of which have become obsolete. The requirements 
of the law in its present state are admittedly rather stringent. 
Ifa clear charitable intention on the part of the founder of the 
trust can be discerned, it is not permitted to fail because the 
particular mode specified cannot be executed. The law will 
then substitute another mode cy-prés. But the jurisdiction 
to divert funds dedicated to charitable purposes in this way 
from one purpose to another only arises if two conditions are 
satisfied: first, that the purpose specified by the founder cannot 
be carried out ; secondly, that the founder expressed a general 
charitable intent. The jurisdiction is exercised by the 
making of a scheme, by the court (which in practically every 
case means now the Chancery Division of the High Court) 
or the Charity Commissioners in the case of non-educational 


' trusts, and by the court or the Minister of Education in the 





case of educational trusts. The jurisdiction of the court in 
this respect is partly original and partly conferred by the 
Charitable Trusts Acts ; the jurisdiction of the commissioners 
or the Minister is of course of purely statutory origin. 


Relaxation of cy-pres doctrine 


The Nathan Committee accepted the view of the majority 
of the witnesses who gave evidence before it that the most 


important step to be taken in the direction of affording timely 


help to trustees of trusts which are no longer well adapted to 
modern conditions would be to relax what they describe as 
the rigour of the cy-prés doctrine at present binding the courts 
and the central authorities. With this in mind the committee 
made a great many recommendations under this head. 
Many of these recommendations deal with detail, such as, 
for example, the particular problems presented by trusts 
established by Act of Parliament or Royal Charter. The 
main recommendations are, however, concerned with 


| fundamentals—the circumstances in which schemes for the 


application of funds cy-prés may be made, and the limitations 
which it is desirable to impose on powers to alter the objects 
of trusts. 


As to the circumstances in which schemes may be made, 


_ dissatisfaction with the cy-prés doctrine as it stands is no 


new thing. It is extremely difficult to show that the two 
conditions on which the jurisdiction rests are satisfied in any 
given case. An instance of a mode of applying funds which 


_ is cited in the committee’s report as now incapable of execu- 


tion is the abolition of slavery; but since the report was 
published I have seen accounts in The Times and other 
journals of what seems to be a brisk if purely localised slave 
trade in parts of Arabia and Africa on either side of the Red 
Sea. Anda footnote in the report recalls that Lord Beveridge 
pointed out in his work, “ Voluntary Action’’ (published in 
1948), that under present conditions marriage portions (the 
“marriages of poor maids ”’ in the preamble to the statute of 
Elizabeth I) ‘“‘ are by no means as unnecessary as they seemed 
in 1869’ (the date is no doubt that of the Charitable Trusts 
Act of that year). And the report adds that many witnesses 
had taken the same view of dole charities. So much for the 
first condition. As to the second, many small charitable 


INTENTIONS ON 


LEGISLATION 


trusts are set up by a testamentary gift, and if the gift in 
question is the only one of its kind contained in the will 
it is generally impossible to spell out a general charitable 
intent on the part of the testator. Starting from this 
difficulty the report examines two lines of legislation designed 
to get over it. 


The first line is formed by the Endowed Schools Acts, 1869 
to 1948, and the City of London Parochial Charities Act, 
1883. The former of these gave the commissioners appointed 
thereunder very wide powers (now exercisable by the Minister) 
of reorganising the trusts of educational foundations. The 
effect of the latter was to give the Charity Commissioners 
power to frame schemes under which, with certain exceptions, 
the endowment of parochial trusts in the City (other than 
property held on ecclesiastical trusts) could be used throughout 
the metropolis for such purposes as the promotion of education, 
maintenance of libraries, open spaces, provident institutions 
and convalescent homes, and generally for the improvement 
of the physical, social and moral condition of the poorer 
inhabitants. The endowments of many trusts, mostly small, 
of the supportation-of-decayed-merchants-inhabitants-of-the- 
parish-of-Saint-Mary-Aldermanbury type have been pooled 
under this statute and applied fruitfully for the aforesaid 
purposes. Similarly, the endowments held on ecclesiastical 
trusts in the City have been pooled to serve the ecclesiastical 
needs of the metropolis as a whole. The other line of existing 
legislation is found in what was originally the Educational 
Endowments (Scotland) Act, 1882. The main differentiating 
feature between this Scottish measure and the Acts already 
mentioned is that it contains a catalogue of the circumstances 
in which the Secretary of State for Scotland is empowered to 
frame schemes. 


On this head the Nathan Committee recommended as 
follows : The cy-pfrés doctrine should be relaxed so as to admit 
of trust instruments being altered by scheme in circumstances 
falling short of the original objects of the trust having become 
impracticable. Charitable trusts of all kinds should be put 
on the same footing in this respect as educational trusts in 
Scotland, and on very much the same footing as educational 
trusts in England under the Endowed Schools Acts. Further, 
it was recommended, the general principles of the Scottish 
rather than of the English legislation should be adopted, that 
is, the Legislature should without naming objects which it 
regards as obsolete or obsolescent prescribe the circumstances 
in which obsolescence may properly be assumed. But this 
extended power of altering charitable trusts should be subject 
to two limitations, one of a general and one of a particular 
kind. The general limitation recommended was that in 
exercising the new power the scheme-making authority 
should have special regard to the spirit of the intention of 
the founders, the interest of the locality to which the endow- 
ment belongs and the possibility of effecting administrative 
economy by merging endowments. The particular limitation 
recommended was a safeguard for new trusts: alterations 
of trusts under the widened powers recommended should not 
be made within thirty-five years from the foundation of the 
trust without the consent of the trustees and of the founder 
of the trust, if living. 
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The Government’s view 


In their statement of policy on this report the Government 
say that they believe that the Nathan Committee have 
under-estimated the extent to which charitable trusts can 
be altered under the present law. When the court makes a 
scheme, this statement continues, it can go as far from the 
original purposes of the charity as the circumstances of the 
case require ; and in some recorded cases it has gone much 
further than the report of the committee would suggest. 
But though the cy-prés doctrine is elastic, the Government 
accept the view that it is not clear without recourse to the 
court how far it can be extended ; and there are other respects 
in which the Government admit that some relaxation is 
needed, particularly in the definition of the antecedent 
circumstances in which schemes may be made. 

As to this last matter, the Government do not consider that 
the Charitable Trusts Acts should go as far as the present 
jurisdiction of the Minister of Education under the Endowed 
Schools Acts. They see no reason to restrict the latter in 
any way, but they regard those Acts less as a model for 
general legislation than as special means to meet special 
circumstances (another example of special legislation to 
meet special circumstances, it is suggested, can be found 
in the treatment of hospital endowments under s. 7 of the 
National Health Service Act, 1946). But the Government 
express agreement with the committee that the conditions 
which must exist before the objects of a trust may be changed 
should be stated explicitly, and that this should be done in 
such a way as to make it clear when scheme-making authorities, 
including the High Court, can alter the objects of a trust which 
does not carry out the founder’s intention. And this statement 
of the Government’s policy then goes on to list a number of 
cases which should be included. These are as follows : (a) With 
changing circumstances (including changes in the scope of 
public or local services) the category of the community 
designated as beneficiaries has dwindled, or is hard to 
identify, or is so defined as not to correspond to contemporary 
conditions. ()) The purposes of the charity are obsolete or 
insignificant compared with the size of the endowment. 
(c) The endowment is no longer of any real use to beneficiaries. 
(d) The geographical area of benefit needs redefinition. 
(e) The endowment can be more effectively or economically 
used in conjunction with some other like endowment. And 
in regard to this proposal to enlarge the power of scheme- 
making authorities to alter trusts in the circumstances 
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specified, this statement of policy adds that the Charity 


Commissioners and the Minister, according to existing practice, ' 


would not alter objects which are related to religious doctrines 
without the consent of the congregation or religious body 
concerned. 

The Government also express agreement in general with 
the recommendations of the committee as to the limitation 
of powers to alter the objects of a trust, but wish to place 
special emphasis on the area and on the category of persons 
which the founder wished to benefit. Subject to that, the 


scheme-making authority should in the Government’s view | 


have as wide a discretion as possible, once it is necessary to 
alter the objects of a trust at all, to apply the endowment 
as may be best for the purpose of effecting the aims of the 
founder in the changed circumstances. 

Last week I described the policy of the Government in 
regard to both the committee’s recommendation for a new 
definition of charity in the legal sense and its recommendations 
for enlarged powers of altering trust objects as very cautious. 
So far as the first of these matters is concerned the Govern- 
ment’s policy seems to me to be mistaken and hardly supported 
by the reasons put forward in justification. But on the 


matter with which this article is concerned the Government’s | 


policy appears to be more judicious. We can afford a few 
oddities in the way of trusts which it is difficult to administer 
(after all, there are believed to be well over one hundred 
thousand charitable trusts in existence in this country), and 


the fear that endowments primarily, if perhaps mistakenly, | 
devoted to a particular purpose by the founder may one day | 
be directed to other purposes is not lightly to be dismissed | 


as what may now be called a disincentive to charitable- 
mindedness. Whether the legislation which we may now 
expect will do as much as the Government evidently hope 
to make clear to the trustees of these numerous foundations 
“when scheme-making authorities can alter the objects of 
a trust which does not carry out the founder’s intention” 
is another matter. We now have to show that it has become 
impossible to carry out the founder’s expressed purpose, 
and a difficult matter it is. Will it be any easier to show 
(for example) that ‘‘ the purposes of the charity are obsolete 
or insignificant compared with the size of the endowment ”’? 

There are still some matters in the committee’s report 


and the Government’s statement of policy thereon which I | 


have not so far found space for. I shall therefore return to 
conclude this survey of proposals for legislation next week. 


‘AB GC” 


SOCIETIES 


The annual general meeting and dinner of the BENTHAM 
CLuB was held at University College, Gower Street, London, 
W.C.1, on 28th February, Sir Patrick Devlin delivered his 
presidential address on “‘ The Common Law, Public Policy and 
the Executive.” 


Among the guests welcomed at the third annual dinner of the 
CHESTERFIELD AND NorTH-EAST DERBYSHIRE LAW SOCIETY 
at the Station Hotel, Chesterfield, were His Honour Sir Henry 
Braund, the deputy chairman of Derbyshire Quarter Sessions, 
Mr. H. G. Talbot, Mr. E. E. Ecclestone, president, and Mr. J. R. 
Gillespie, secretary, of the Nottinghamshire Law Society ; 
Mr. H. W. Timms, vice-president, and Mr. A. Moore, secretary 
of the Derby Law Society ; and Mr. Peter Newton, secretary of 
the Sheffield Incorporated Law Society. The chairman of 
Derbyshire Quarter Sessions, Mr. Richard Elwes, Q.C., was 
detained in London and sent a telegram of apology. Over thirty 
solicitors came from Alfreton, Chesterfield and Staveley districts 


to the dinner, at which the president, Mr. Aubrey J. Cook, 
presided. Speakers were: the president, Mr. R. S. D. Cash, of 
Alfreton, Mr. H. G. Talbot and Mr. J. R. Gillespie. 


The Soricitors’ CLERKS’ ASSOCIATION (BOURNEMOUTH AND | 


District) held their second annual meeting at the Empress 
Hotel, Bournemouth. The hon. secretary, Mr. C. F. G. Eaton, 
referred to the good work being done, and the accounts showed 
that the association was financially sound. The following 
elections were made: Mr. P. H. Rottenbury, chairman ; Mr. J. H. 
Buckett, vice-chairman ; Mr. Charles F. G. Eaton, hon. secretary; 


Miss E. S. Hood, hon. treasurer; Miss J. M. Gray, Mr. H. | 


Andrews, Mr. P. J. Way, Miss J. Garside, Mrs. D. Loveless, 
Mr. R. W. P. Stephens, Mr. E. H. Rogers and Mr. H. R. Wardell 
management committee; Miss S. U. Eady, Mr. A. G. Tubb, 
Mr. C. W. Hackwill, Miss J. M. King, Mr. T. N. Rowlands an¢ 
Mr. A. V. Adams, social purposes committee ; and the Misse 
M. Kellaway and J. Mullins, auditors. 
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1 with THE decision in Gilmour Caterers, Ltd. v. St. Bartholomew's 
itation Hospital Governors {1956} 2 W.L.R. 419; ante, p. 110 (C.A.), 
. place , in which it was held that landlords of business premises 
“intended to demolish’’ them and so satisfied the require- 


ersons 
it, the ments of the Landlord and Tenant Act, 1954, s. 30 (1) (f), 
; view by granting a building lease, produced some interesting 
ary to | argument. If any readers should be people of as slow reactions 
vment as the writer hereof, they may have been reminded—as he 
of the was—of bewilderment experienced in their school-days on 
’ learning that Julius Cesar had “ thrown a bridge across ’’ 
ent in some named river. The phrase called for interpretative 
a new activity twice over; one realised first that the throwing was 
lations not to be taken literally, and then that the Roman sappers 
itious, did the actual work. The Landlord and Tenant Act, 1954, 
overn- Pt. II, does not use figurative language; but when in the 
ported , recent case the landlords opposed an application for a new 
yn the lease on the s. 30 (1) (f) ground (‘‘ that on the termination 
ment’s | of the current tenancy the landlord intends to demolish or 
a few | reconstruct the premises... or to carry out substantial 
inister | work of construction . . . ’’) and it transpired that they had 
indred in fact entered into a building agreement with one who was 
), and | to be their tenant at will till the new building was completed 
kenly, | and then to be entitled to a forty-eight-year term, the tenants 
1e day | contended that the ground was not established. They 
nissed | conceded, of course, that the paragraph did not mean that 
itable- | the landlord must do the demolition or reconstruction with 
» now | his own hands; but argued that he must at least do it by 
hope | his servants or agents. 
ations 
cts of Comparison with repealed enactments 
tion” | The Landlord and Tenant Act, 1927, s. 5 (3) and (4), and 
ecome | the Leasehold Property (Temporary Provisions) Act, 1951, 
rpose, | s. 12 (3) (c), when excluding tenants’ rights to new leases or 
show [| new tenancies in similar circumstances, used, on the whole, 
solete | impersonal language. The Landlord and Tenant Act, 1927, 
nt”? fs, 5 (3) (6) (ii), did say: “if the landlord proves that he 





report | intends to pull down or remodel the premises,”’ but 7d. (iii) ran 
nich I} “that vacant possession of the premises is required in order 


im to to carry out a scheme of redevelopment’’; while the 
week. Leasehold Property (Temporary Provisions) Act, 1951, 
c” 8. 12 (3) (c), consisted of a main clause of which the landlord 
was, but a subordinate clause of which the premises were, the 
subject: ‘‘ that the landlord reasonably requires possession 

' in order that the premises the subject of the expiring tenancy, 

Cook, | % substantial part of those premises, may be demolished or 
sh, of |Teconstructed.’’ It was urged on behalf of the tenants in 


Gilmour Caterers, Ltd. v. St. Bartholomew’s Hospital Governors 
that the change of language was significant ; but the argument 
failed to impress the court, which decided that what mattered 


( AND | was what the section before them contained. 


npress 

Saton, 

nowed A contrast 

owing Though it was not mentioned, reference might be made 
fh here to the opening section, s. 18, of Pt. II of the Landlord 


r. H., and Tenant Act, 1927, limiting the right to dilapidations by 
eles, Teference to actual loss, and specifically providing: “in 
rdell,{ particular no damage shall be recovered for a breach of any 
Tube, covenant or agreement to leave or put premises in repair at 
S am. the termination of a lease, if it is shown that the premises, 
| in whatever state of repair they might be, would at or shortly 
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after the termination of the tenancy have been or be pulled 
down, or such structural alterations made therein as would 
render valueless the repairs covered by the covenant or 
agreement.’’ It seems reasonably clear that the choice of 
impersonal language was deliberate ; the Legislature antici- 
pated the entering into transactions which might defeat its 
object, and purposely avoided enacting a provision applicable 
only if the landlord himself proposed to pull down or 
structurally alter. It may seem strange that recourse was 
not had to similar phraseology in the case of the Landlord 
and Tenant Act, 1954, s. 30 (1) (f) ; but then, as was pointed 
out in Gilmour Caterers, Ltd. v. St. Bartholomew’s Hospital 
Governors, if the tenants’ contentions were correct, there was 
nothing to prevent the landlords from first demolishing the 
building themselves and then granting a lease to a stranger. 
So perhaps this is not an occasion for complaining of the 
decline in draftsmanship as Wynn Parry, J., did when trying 
Bagettes, Ltd. v. G. P. Estates, Ltd. [1955] 3 W.L.R. 602 
(see 99 Sox. J. 907). 


Control as the test 


The agreement made between the landlords and the building 
lessee in the recent case was “in the usual terms’’: these 
included an obligation to conform to plans, specifications, etc., 
provision for inspection, etc.; as already mentioned, the 
grantee was to be tenant at will till the building was completed 
and then, a certificate being signed by the grantor’s surveyor, 
to be entitled to a forty-eight years’ lease (measured from the 
commencement of the agreement). Denning, L.J., summarised 
the position in this way: ‘ The landlords . . . under the 
terms of the agreement, have full control over that work that 
has to be done. Everything has to be done to their approval 
and is under their inspection, and if anything untoward 
happens they can immediately re-enter.’’ The learned lord 
justice also made the point that just as a building contractor 
is paid in money, so a building lessee is paid by granting him 
a period of years of occupation; but I suggest that the 
ratio decidendi is to be found in the earlier passage. In 
between, Denning, L.J., had expressed his conclusion in these 
terms: ‘‘ The landlord intends to demolish or reconstruct the 
premises even though he does it through the hands of a 
building lessee.’’ Which shows, incidentally, that the use of 
figurative language in expressing what is the law is perfectly 
legitimate. When I mentioned that Pt. II of the Landlord 
and Tenant Act, 1954, does not use such, I did not mean to 
suggest that statutory enactments never did or never should 
do such a thing; no doubt a limited company can “ take 
steps ’’ in proceedings within the meaning of the Arbitration 
Act, 1950, s. 4. And Pt. I of Sched. I to the Landlord and 
Tenant Act, 1954, dealing with matters provided for in Pt. I 
of the Act, is headed “‘ Provisions as to making of payment 
in lump sum "’: a convenient metaphor thus being employed. 


Intention 


Morris and Parker, L.JJ., rather stressed the element of 
intention ; to which, in fact, Denning, L.J., had made some 
allusion when describing the war-damaged condition of the 
property (‘‘ The next-door building is a shell. The whole 
place calls aloud for immediate demolition and reconstruction ”’ ; 
more metaphors !). It does not appear that the existence of 


3 
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the intention was disputed, or that circumstantial evidence 
was required to corroborate the landlords’ profession of 
intention ; but it may be useful to be reminded that such a 
question can be a delicate one. In Cunliffe v. Goodman 
[1950] 2 K.B. 238 (C.A.) the Court of Appeal reversed a 
decision under the above-mentioned s. 18 (1) of the Landlord 
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and Tenant Act, 1927, based on the view that if a person 
wanted to do something, showed that he was trying to do it ° 
and was constantly giving directions for it to be done, then 
he ‘“‘intended’’ to do it; such a provisional intention 
(materials being short at the time) did not, it was held, 
satisfy the subsection. R.B. 


HERE AND THERE 


A SORT OF GENIUS 
It was about fifty years ago that G. K. Chesterton wrote in 
the Daily News: ‘‘ There is a class of men who feel normal 
nowhere except in the Babylon Hotel or in Dartmoor Gaol.”’ 
He might almost have been writing about a case which came 
before Mr. Justice Cassels last week at the Old Bailey, and 
one only wishes that that class were all as amusing as 
Major Michael Woodfall, M.C., Colonel Sir Patrick Murphy of 
the Royal Horse Artillery, the Hon. Patrick Sanders and 
Captain X of M.1.5, who were all other selves of Patrick George 
Michael Cecil Johnson, and so inevitably went with him back 
to nine years’ preventive detention, only eight months after 
his release from Dartmoor, where he had served a term (not 
his first sentence) for ‘‘impounding,”’ in the course of a 
supposed Communist spy-hunt, some thousand franc notes 
owned by a Norwegian girl, on the ground that they had secret 
messages written on them. This time it was arather spectacular 
jewellery transaction involving a diamond and ruby clip 
secured against the background of an evening’s entertainment 
costing about £70. It must be yet another case of life improving 
upon art, for the exploits of the gallant major (he played the 
part so admirably that one really can’t think of him as 
anything else) were worthy of Beachcomber’s dashing, 
preposterous, indomitable Captain Foulenough. It’s all very 
unfair ; if a sordid, drab little cheat (who may really need the 
jewellery quite badly, if one only knows) gets caught, one just 
says, ‘Serve him right.’’ But when crime takes on all the 
hilarious glamour of comic literature one instinctively says : 
“What a pity! What wasted talent!’’ and wonders why 
the Foreign Office isn’t employing its hero to bamboozle 
Colonel Nasser or some of those trouble-making oil sheiks. 
There was nothing of the penitent prodigal returned about 
him when last year his relatives bought the Royal Talbot 
Hotel at Lostwithiel to set him up as resident manager. 
Soon he was out with the hounds on a 200-guinea mare and 
entertaining to a lavish “ launching ’’ party the county, titled 
neighbours and the Prior of Bodmin Abbey, the officers of the 
Duke of Cornwall’s Light Infantry, the North Cornwall Hunt 
and, for good measure, a few discreet acquaintances from 
Dartmoor. Motoring past the prison with the girl to whom he 
had proposed marriage, he acknowledged the greetings of the 
working parties and explained: ‘I did welfare work for 
them; they thought the world of me.’’ At a Sandhurst 
gymkhana his authoritative bearing and impeccably correct 
turn-out secured him recognition. In exclusive Mayfair he 
was acknowledged as the perfect host. But of all his exploits 
the most hilarious was his appearance as an honoured guest of 
the crack all-Gaelic No. 1 Battalion of the Eire Army at the 
garrison ball at Galway, when he proposed the health of the 
President of Ireland, and the garrison commander, courteously 
responding with toasts of the Royal Horse Artillery and 
The Queen, offended intransigent republicans present and 
started an Irish row in the very best tradition of the stories of 
Somerville and Ross, Once again it was life uproariously 


“a 


imitating literature. Of course, the central character has got 
to go to gaol if only to discourage duller men from clumsy 


imitations, but surely somewhere in the complex requirements | 
of the modern diplomatic underworld there is scope for such ‘ 


talents as his to work for the country’s profit and entertainment. 


UP TO THE TOP 
THOsE of us to whom the gods have not awarded that particular 
sort of genius can never conceive how those who have got it 
ever begin to get away with the things they do. Of course, it is 
not too hard to understand the case of the Amsterdam 
greengrocer who secured large advances from Dutch business- 
men by offering to sell them the Eiffel Tower in Paris as 
scrap-iron. That is the sort of world that speculative 
businessmen live in and just the sort of deal that appeals to 
them. It is when the liver by his (or her) wits makes hay of 
high society that we the simple minded are struck with 
awe and wonder and look at one another in a wild surmise. 
Surely it is the whole object of the system of “U”’ and 
‘““non-U ”’ recently crystallised by Miss Nancy Mitford that 
by means of a complex and constantly changing code of their 
own the ‘‘ U”’ shall be able to detect in a matter of minutes 
who does and who does not belong to their set. Yet in the 
past the fortresses of high society have not proved impregnable 
even to an improvised assault. Take the case of Mr. Samuel 
Tilden emerging into the outer world of mid-Victorian 
England after seven years’ penal servitude for forgery. Now 
how in quite a short time did he get to a Levee at St. James's 
Palace? Take it step by step. Handsome, distinguished- 
looking and eloquent, he called on an elderly clergyman from 








whom he extracted {10 for the support of a mission in 
Manchester. Eight pounds in those days equipped him with | 
an impressive set of luggage. This and a munificent tip of {1 
to the porter gave him the entrée to a block of furnished 
chambers in Jermyn Street and a good address. It was 1861 
and the International Exhibition to be held next year in 
Kensington was, said the newspapers, in need of guarantors. 
The Duke of Wellington (the second Duke) was one of the 
patrons and Mr. Tilden wrote to him offering to be responsible 
to the extent of £20,000. (‘I am strongly of opinion that by 
fostering international trade we are helping to eliminate the | 
detestable war spirit.’”’) Back came a letter of cordial gratitude 
for his generosity and public spirit and on the strength of it 
City financiers happily contributed to the fund which 
Mr. Tilden and the Duke were raising for the good work. | 
Dining at Apsley House, Mr. Tilden charmed his host and his 
fellow guests and Lord Brougham, the former Lord Chancellor, 
invited him to support him at a forthcoming meeting to call 
for better housing of the poor. He readily consented. The 
Duke went further and volunteered to present him at the next | 
Levee. The palace is small and the crowd of distinguished 
persons was considerable, but Mr. Tilden, more impressive 
than ever in court dress, was outstanding. He was a little to0 | 
outstanding, for in the press of notabilities he suddenly came 
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face to face with a figure in judicial scarlet and ermine. 
He had seen that figure before on an official occasion, on a 
very different court occasion, at the Old Bailey, when 
Lord Chief Baron Pollock had tried him for forgery. Though 
Mr. Tilden did not linger, the judge had a remarkable memory 
for faces and wrote to the Lord Chamberlain, with the sequel 
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that in due course a discreet notice was issued cancelling that 


particular presentation at court. Poor Mr. Tilden! But it 
makes one wonder (does it not ?) how often it happens that 
devices like that succeed and who, after all, we are meeting 
in the “ best ’’ places. 

RICHARD ROE. 


OF THE SEVEN AGED 


MERCHANT ADVENTURERS 


THE activities and enterprise of a queer group of men, whose 
place in the history of company law is assured, have not, 
perhaps, yet received the notice which they deserve. 

Section 11 of the Companies Act, 1948, prescribes the 
form of the memorandum of association of a company limited 
by shares and of the memorandum and articles of association 
of companies limited by guarantee and unlimited companies 
having a share capital. These are set out in Tables B, C, 
D and E in the First Schedule to the Act. 

The first of these is the memorandum of association of a 
company called ‘“‘The Eastern Steam Packet Company 
Limited,’’ having as its object the conveyance of passengers 
and goods in ships or boats between such places as the company 
may from time to time determine and the doing of all such 
other things as are incidental or conducive to the attainment 
of that object. 

Its share capital is a considerable one, consisting of £200,000 
divided into 1,000 shares of £200 each, of which no less than 
325 shares, amounting to £65,000 in nominal value, are stated 
to have been subscribed for by the seven signatories to the 
memorandum. 

The names of these men are John Jones, John Smith, 
Thomas Green, John Thompson, Caleb White, Andrew Brown 
and Caesar White, and it is fascinating to examine the life 
histories of this remarkable group against the background of 
company law legislation. 

Their association dates back to 1861 for in the corresponding 
form in the Companies Act, 1862, their names appear as 
signatories to the memorandum of association of a company 
with the same name, the date of their signatures being 
22nd November, 1861, eight months before the passing of the 
Companies Act, 1862. They must at that time have reached 
the age of twenty-one, so that, clearly, they were born at 
some time prior to 22nd November, 1840, and each of them 
was at least 107 years of age at the date of the passing of the 
Companies Act, 1948, viz., 30th June, 1948. 

It must surely be unprecedented for seven men associated 
in business for so long to reach so advanced an age together. 

One of the strangest features of their association is the 
range of their business activities. 

In 1861 they were not only engaged in the shipping business 
as shareholders in the Eastern Steam Packet Company 
Limited, but they were also evidently shipowners on their 
own account, for, on the same date, 22nd November, 1861, 
they had signed the memorandum of association of The 
Mutual London Marine Association Limited, a company 
limited by guarantee having for its object the mutual 
insurance of ships belonging to the members. 

Their interest in the transport business is further shown by 
the fact that they were also the first members of The Highland 
Hotel Company Limited, a Scottish company limited by 
guarantee with a share capital of £500,000 divided into 5,000 





shares of £100 each, having for its objects “‘ the facilitating 
travelling in the Highlands of Scotland by providing hotels 
and conveyances by sea and by land for the accommodation 
of travellers.”’ 

Another company of which six of them became the first 
members was The Patent Stereotype Company. 

In all these cases, the description of only one signatory, 
viz., John Jones, was given in the 1862 Act. He was then a 
merchant, but, by the year 1929, all of them were described 
as merchants. That year marked a notable turning point 
in their history. Notwithstanding their advanced ages, 
which must have been nearly ninety, they evidently decided 
to abandon direct shipowning and to engage in a new 
activity. The nature of this new interest is particularly 
surprising when one considers their earlier history. Hitherto 
they had been not only merchants but also shipowners 
interested in the tourist and hotel business, and, moreover, 
in a printing process. Now they were to be schoolmasters 
without, however, ceasing to be merchants, and the 1929 
Act so describes them all in connection with the company 
called The Kent School Association Limited. 

The object of this company was to carry on a school for 
boys in the county of Kent. 

Where this school exactly was or is cannot readily be 
ascertained, but it does seem very remarkable that these aged 
merchant adventurers should have been able so late in life 
to qualify, all seven of them, for an academic career as school- 
masters and should have had the energy and enterprise to 
take part in the school activities as well as a mere interest 
in the share capital of the company. 

It seems plain that John Jones was the wealthiest of them 
all and the leading spirit of the group. 

He invariably heads the list of subscribers and took 200 
shares of £200 each in the Eastern Steam Packet Company 
Limited, and 200 shares of £100 each in the Highland Hotel 
Company Limited, a total investment of £60,000. In addition, 
he undertook unlimited liability in the case of the Patent 
Stereotype Company. 

Although he is not himself referred to by name in Sched. VI 
to the Law of Property Act, 1925, some interesting details 
of his family are to be found there: these confirm the 
impression that he was a man of some position and wealth. 

The addresses of the group are not given in the various 
memoranda and articles of association, but the fact that 
John Smith, mentioned as patentee in connection with the 
Patent Stereotype Company, is described (somewhat vaguely) 
as ‘‘of London,” the name of the insurance company, viz., 
The Mutual London Marine Association Limited and the 
addresses in London of the witness to their signatures suggest 
strongly that the group’s headquarters were in London. 

One odd feature, however, is that although the addresses 
of the signatories to these companies are nowhere given in 
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any detail, the witness whose identity is discreetly cloaked by 
the initials “‘ A. B.’’ seems since 1861 to have always had two 
addresses. In the schedule to the 1862 Act he is described 
as of ‘‘ No. 20 Bond Street, Middlesex,’ and ‘“‘ No. 13 Hute 
Street, Clerkenwell, Middlesex ’’; presumably his residence 
was at the latter address and his business at the former : 
and it is curious that in the 1862 Act he gives his address at 
Clerkenwell for all the companies except the Patent Stereotype 
Company, in which case he gives his Bond Street address. 

Strangely enough, in the case of the Kent School Association 
Limited he signs the memorandum as at the Clerkenwell 
address and the articles of association as at No. 20 Bond 
Street. 

There are other oddities in this connection. Although in 
1908 he altered the Bond Street address to ‘“‘ London ’”’ from 
‘‘ Middlesex,’’ he has never taken account of the fact that 
Bond Street has been divided into ‘‘ New Bond Street ’’ and 
“Old Bond Street ’’ and that no “ Bond Street ’’ s¢mpliciter 
still exists. 

It is significant, too, that although there is now a 20 New 
Bond Street and there are Nos. 17 and 18 and 22 and 23 of 
Old Bond Street there is no 20 Old Bond Street. And there 
is no Hute Street in Clerkenwell. 

It follows, therefore, that not only did the witness conceal 
his identity, but the addresses which he gave were fictitious. 

This becomes sinister when considered in connection with 
the case of The Patent Stereotype Company. This unlimited 
company was evidently formed in November, 1861, before 
the 1862 Act, with a capital of £2,000, having for its objects 
“the working of a patent method of forming and casting 
stereotype plates of which method John Smith of London is 
sole patentee.’’ Now it is significant that the expressed 
object is so narrowly limited, for surely any unwary member 
of the public invited to become a shareholder of this company 
with unlimited liability would be unlikely to suppose that the 
company has power to purchase the patent from the patentee, 
John Smith. Yet in Leifchild’s Case (1865), L.R.1 Eq. 231, 
it was held that, notwithstanding the absence of any express 
power to purchase a patent, a company having as its object 
the working of a patent had implied power to purchase it. 
But in that case, as Vice Chancellor Kindersley observed, 
there was “‘ no suggestion of anything fraudulent or of any 
trick by which the shareholders were deluded.”’ 

In the case of the Patent Stereotype Company, however, 
there is room for some doubt whether there has not been 
some attempt to practise a trick on the public. 

It is significant that the patent mentioned in the document 
dated the 22nd November, 1861, must long since have lapsed. 
Yet, in 1948, it is still referred to as subsisting. 

It may be that, in order to inspire confidence, the fictitious 
Bond Street address of “A. B.’’ was given rather than that of 
Clerkenwell. 
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Who, after all, was “A. B.’’? And why was his identity 
disguised by initials ? ' 

One may hazard the guess that he was the “ A. B.’’ who 
was convicted of offences under the Companies Act, 1845, 
and the Commissioners Clauses Act, 1845 (see Sched. G to 
the former and Sched. D to the latter Act). 

These convictions would supply good reason for his desiring 
to hide his identity from the public in connection with a 
possible invitation to become members of a company with 
unlimited liability. 

Now, although the seven signatories to the other companies 
mentioned in the schedules to the Companies Acts were 
invariably the same colleagues, it would appear that for 
some reason Caleb White refused to become a signatory to 
the memorandum of association of the Patent Stereotype 
Company. Possibly he was too conservative and cautious 
to become a member of a company with unlimited liability, 
or more probably he may have suspected that all was not 
well with the promotion and decided to have nothing to do 
with it. 

However that may be, his place was taken by a man whose 
name had not previously appeared and it is difficult to resist 
the conclusion that this man, Abel Brown, was really “ A. B.,”’ 
the suspect witness. It is well known that criminals adopting 
a pseudonym frequently take names with the initials of their 
own real names, and he would have had no scruples about 
witnessing his own signature. 

A curious feature of these subscribers’ names is that they 
include two Whites, a Green and two Browns. This deepens 
the impression that the name of Abel Brown may be merely 
colourable. 

If they had not been mentioned before 1919, it might, 
perhaps, have been legitimate to infer that these men were 
really ‘‘ Reds,’’ but the first mention of them in 1862 makes 
it plain that, if the names are false, they were not adopted to 
hide Communist control. 

That the members of this odd devoted group are all still 
alive is past belief; yet, surprisingly enough, no publicity 
seems to have been given in the Press to their lives and 
deaths. 

One can only hope that they will rest in peace in a common 
grave and that their ghosts will not reappear to haunt any 
future Company Act. But if any signatories are to be found 
for the purpose of such legislation, let them be the famous 
seven, Viz. :~ é, 

William Brewer, of Widecombe, in the County of Devon. 


Jan Stewer, - ‘> 
Peter Gurney, i . 
Peter Davy, bs ‘9 ” 
Daniel Whidden, 5 - a 
Harry Hawke, is ” 
Thomas Cobley, e¢ al. - fe 


J. B. Linpon. 


OBITUARY 


Mr. A. F. GILCHRIST 


Mr. Alexander Fitzmaurice Gilchrist, Official Solicitor to the 
Supreme Court of Judicature from 1932-50, died recently. 
He was admitted in 1903. 


Mr. G. A. L. HELDER 


Mr. George Augustus Lewis Helder, solicitor, of Whitehaven, 
died on 2nd March, aged 54. 


He was admitted in 1924. 


Mr. R. HOBOURN 


Mr. Robert Hobourn, retired solicitor, of Woburn, Bedford- 
shire, died on 5th March, aged 86. A former president of the 
Bedfordshire Law Society, he was admitted in 1911. 


Mr. W. H. LORD 


Mr. William Henry Lord, solicitor, of Halifax, has died, 
aged 82. He was admitted in 1920. 
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LEGAL AID AND ADVICE ACT, 1949 


ITEMS DISALLOWED ON TAXATION BECAUSE OF FAILURE TO 
OBTAIN PRIOR AUTHORITY 


WE are asked by the Secretary of The Law Society to publish 
the following statement :— 

A statement appeared in the Gazette for December, 1955, 
at p. 577, calling the attention of solicitors on panels to the 
terms of paras. (3) and (5) of reg. 14 of the Legal Aid (General) 
Regulations, 1950, and pointing out that neither the Act nor 
the regulations provide any machinery for making payments 
to panel solicitors who have neglected to obtain the necessary 
authorities referred to in these paragraphs. 

Unfortunately, instances of failure to obtain the requisite 
authorities as evidenced by applications for ex gratia payments 
have not decreased. For this reason and with the object of 
avoiding any misunderstanding the Council once again point 
out that if items are disallowed on a solicitor and client 
taxation under Sched. III to the Act as a result of failure to 
obtain the necessary authority, then, unless the circumstances 


are wholly exceptional, no recommendation will be made to the 
Lord Chancellor to authorise the payment of the sums so 
disallowed ex gratia. 

In this connection the Council wish to make clear that the 
fact that an item is disallowed on the solicitor and client 
taxation under Sched. III but is recovered from an assisted 
person’s opponent on the party and party taxation will no 
longer be treated as a reason for recommending an ex gratia 
payment. In the opinion of the Council the question of 
whether a solicitor should be reimbursed in respect of items so 
disallowed should not rest upon the outcome of the pro- 
ceedings nor upon the means of the assisted person or the 
opponent, and as the Act makes it clear that the sums payable 
to a solicitor or counsel shall not exceed those allowed under 
Sched. III to the Act, in future the Council will adhere strictly 
to this principle. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”’.] 


The Restrictive Trade Practices Bill 


Sir,—May I commend the learned author of the first of his 
two articles on the Restrictive Trade Practices Bill. 

I cannot, however, accept that the invention and adoption 
of the stop list was because it was a more drastic sanction. It is 
surely not suggested that a stop list is a more drastic sanction 
than an injunction? Breach of an injunction normally leads 
to a committal—the most effective stop list that can be devised ! 

The truth of the matter is that the adoption of the stop list 
was due to the fact that injunctions could not be obtained, since 
any trade association imposing restrictions such-as a_ price 
maintenance policy was in law a trade union under s. 16 of the 
Trade Union Act of 1876; therefore any agreement to that end 
between members of the association was and is unenforceable by 
legal process due to s. 4 (1) of the Trade Union Act, 1871. 

Both stop lists and domestic tribunals in this context flow 
solely from this legal obstacle. Your readers will well recollect 
that during the period of the motor car covenant this Association 
was quick to use court procedure in all cases where that was 
available, that is, where its enforcement was not sought as against 
members of the Association. 

The use of a stop list was also unavoidable where it was sought 
to impose the customary trade restrictions on non-members of 
the Association in those cases where the conditions could not be 
made to run with the goods, e.g., with non-patented goods. 

This difficulty posed by these Trade Union Acts seems to have 
escaped the notice of those who drafted this Bill not only in 
relation to price maintenance but in relation to the Bill as a whole. 
The Restrictive Practices Court will, it must be assumed, approve 
certain practices brought before it. These practices, albeit in the 
public interest, will none the less be restrictive and those who 
seek to impose them will therefore be a trade union under the 
1876 Act. The anomaly will then arise that practices approved 
by the new division of the High Court will remain unenforceable 
by that or any other division of the High Court by virtue of the 
Trade Union Act of 1871. This must clearly be disapplied to 
proceedings under the Bill. 

K. C. JoHNSON-DAVIEs, 
Secretary, The British Motor 


London, W.1. Trade Association. 


R. R. P. writes :— 

The combined effect of the Restrictive Trade Practices Bill 
(if enacted) and the Trade Union Acts is a topic worthy of 
separate treatment. As my purpose was merely to comment 
on the Bill, I considered it best to omit all mention of the Trade 
Union Acts in order to avoid giving an incomplete and therefore 


misleading account of their effects. I would, however, make the 
following comments on the B.M.T.A’s. observations. 


1. Trade associations which impose restrictive conditions on 
the conduct of their members’ businesses are trade unions, and 
agreements made between their members “as such, concerning 
the conditions on which [they] . . . shall or shall not sell their 
goods for] transact business’’ are unenforceable by action 
(Trade Union Act, 1871, s. 4 (1)). The Monopolies Commission 
in their Report on Collective Discrimination (May, 1955), 
para. 162, assumed, without giving reasons, that s. 4 (1) makes 
unenforceable all price maintenance agreements between sellers 
and buyers who are members of the same association, and most 
of the associations themselves endorse this opinion. Respectfully, 
I submit that it is incorrect. Section 4 (1) does not affect all 
agreements between fellow members, but only those made by 
them ‘as such,” i.e., in their capacity of members. It is aimed 
at agreements to obey the rules of the association, and undoubtedly 
makes unenforceable the rules of the B.M.T.A. requiring members 
not to supply goods to anyone who has been stop listed. Buta 
price maintenance agreement is part of a contract for the sale of 
goods, and when a manufacturer and a dealer enter into such an 
agreement, they do so in their capacity of vendor and purchaser, 
so that s. 4 (1) will not apply to it. 

2. Even if s. 4 (1) of the 1871 Act does make unenforceable 
price maintenance agreements between fellow members of trade 
associations, the associations cannot pretend that they have 
thereby been forced to adopt stop listing as the only alternative 
sanction. If they were to reorganise themselves into several 
separate but affiliated associations of manufacturers, wholesalers 
and retailers, there would be no impediment to a seller of goods 
who belonged to one association enforcing the maintenance of 
his prices against a buyer who belonged to a different association, 
by the normal judicial remedies. 


3. By describing stop listing as being more drastic than the 
threat of legal proceedings, I intended to convey that it is a more 
effective deterrent against price cutting, and not that its con- 
sequences are personally more painful than committal to prison 
for disobedience of an injunction. That stop listing, or the threat 
of it, is a more powerful deterrent cannot be doubted. It isa 
sanction which can be applied swiftly, whilst an injunction can 
be obtained only after months of litigation if the price cutter 
defends the suit against him, and, unlike an injunction, stop listing 
cannot be evaded by the price cutter forming a new company 
which is, of course, not bound by the judgment in the injunction 
suit, and then transferring his business to it so that it may be 
free to continue his price cutting activities. 
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Judicial Committee of the Privy Council 


EAST AFRICA : RENT CONTROL BOARD: JURISDICTION : 
FINDING OF LANDLORD AND TENANT RELATIONSHIP : 
NOT RES JUDICATA 
Heptulla Brothers, Ltd. v. Jambhai Jeshangbhai Thakore 


Lord Oaksey, Lord Tucker, Lord Cohen, Lord Keith of Avonholm, 
Mr. L. M. ID. de Silva. 7th March, 1956 

Appeal from the Court of Appeal for Eastern Africa. 

This appeal arose out of an action brought by the respondent 
against the appellants in the Supreme Court of Kenya to obtain 
possession of certain business premises in Nairobi occupied by 
the appellants or, alternatively, for an injunction against their 
committing breaches of certain covenants, and for other relief. 
One of the issues between the parties was whether the parties 
were in the relationship of landlord and tenant or of licensor 
and licensee of the premises in question. The appellants, 
however, took the plea that that was not a live issue, having been 
already ves judicata of another tribunal—the Central Rent 
Control Board—in proceedings between the same parties in 
respect of the same premises. The Supreme Court of Kenya 
held that there was not a letting such as would bring the parties 
within the scope of the Increase of Rent (Restriction) Ordinance, 
1949, and that accordingly the Rent Control Board had had no 
jurisdiction to deal with the matters at issue between the parties. 
There was thus, it was held, no res judicata or estoppel. It was 
further held that the relationship between the parties was that 
of licensor and licensee and that the term of the licence having 
expired, it was competent for the respondent to give the appellants 
notice to quit and that that had been done. An order for 
possession was made. On appeal by the appellants to the Court 
of Appeal for Eastern Africa, that court dismissed the appeal, 
and ordered: (1) That the order for possession made by the 
Supreme Court and the finding of fact that the licence had been 
revoked be set aside, but that the finding that the relationship 
between the parties was that of licensor and licensee be confirmed. 
(2) That the action be remitted to the Supreme Court for the 
determination of (certain specified issues only). On appeal to 
the Judicial Committee from that order the appellants contended 
that the issues between the parties, having already been deter- 
mined by the Rent Control Board from whose decisions no appeal 
had been taken, were ves judicata and could not be reopened 
before the Supreme Court. By s. 5 (1) of the Increase of Rent 
(Restriction) Ordinance, 1949, of Kenya, as amended: ‘‘ The 
kent Control Board shall have power to do all things which it is 
required or empowered to do by or under the provisions of the 
Ordinance, and in particular shall have power (n) to 
exercise jurisdiction in all civil matters and questions arising under 
this Ordinance.” 

Lorp KEITH OF AVONHOLM, giving the judgment, said that 
s. 5 (1) (nv) of the Ordinance did no more than confirm the 
competence of the board to deal with all civil matters and questions 
arising under the Ordinance. It did not give to the board the 
power to determine what civil matters and questions arose under 
the Ordinance. The board, which had jurisdiction only in issues 
arising between landlord and tenant, had in any particular case 
to be satisfied that a relationship of landlord and tenant did 
exist as a preliminary to bringing the Ordinance into operation, 
but that was a function merely incidental to the application of 
any section of the Ordinance that was invoked and not a power 
conferred by any section of the Ordinance. Accordingly, the 
question of the relationship of landlord and tenant could not be 
made ves judicata by a finding of the board if a superior court 
in subsequent proceedings between the same parties in respect 
of the same property decided that the facts to constitute that 
relationship did not exist; the finding of the board on the 
question of such relationship could never be anything more than 
a collateral finding which could not raise a plea of ves judicata. 
The matter was really ruled by the statement of Lord Esher, M.R., 
in I?. v. Commissioners for Special Purposes of the Income Tax 
(1888), 21 O.B.D. 313, at p. 319. Their lordships were of the 
opinion that the material before them was quite insufficient to 
establish whether the relationship between the parties was one 


of landlord and tenant or of licensor and licensee, and the case 
would be remitted to the Supreme Court to be tried on all issues 
other than ves judicata and estoppel (the latter having been 
abandoned before their lordships). 

APPEARANCES: Dingle Foot, Q.C., Ralph Millner ind 
S. Amerasinghe (T. L. Wilson & Co.) ; Viscount Hailsham, Q.C., 
and J. G. Le Quesne (Bell, Brodrick & Gray). 


{Reported by CHarRLes CLayTon, Esq., Barrister-at-Law] [1 W.L.R. 289 


HONG KONG: LANDLORD AND TENANT: “ ENTIRELY 
NEW BUILDING”: EXCLUSION FROM ACT 


Kai Nam (A Firm) v. Ma Kam Chan [and Connected 
Appeals] 


Lord Oaksey, Lord Tucker, Lord Cohen, Lord Keith of Avonholm, 
Mr. L. M. D. de Silva. 8th March, 1956 


Appeals from the Court of Appeal of Hong Kong. 

These were six consolidated appeals from six orders of the 
Court of Appeal of Hong Kong dated 2nd July, 1954, which 
allowed six appeals against an order of the district court which 
had rejected the present respondent’s claims for possession of 
Nos. 1, 5, 7, 13, 15 and 17 Landale Street, Victoria, Hong Kong, 
of which the appellants were tenants respectively. The respondent 
landlord on 19th October, 1953, gave notice to each of the tenants 
terminating his contractual monthly tenancy then subsisting. 
On 16th December, 1953, the respondent began proceedings 
against each of the appellants claiming possession. The 
appellants relied on the provisions of the Landlord and Tenant 
Ordinance, 1947. The respondent contended that each of the 
premises occupied by the appellants was excluded from the 
operation of the Ordinance as being “‘ an entirely new building ” 
within the meaning of s. 3 (1) (a) of the Ordinance, which provided 


that ‘‘ This Ordinance shall not apply to any entirely new 
building . The appellants argued that it was not open to 


the respondent to advance that contention since he was estopped 
from doing so by serving notices of increase of rent under the 
Ordinance on which they had acted. The facts on which the 
respondent based his contention that the premises in question 
were entirely new buildings were that, before the late war, the 
site was occupied by a four-storey dwelling-house which, during 
the war, suffered damage amounting to almost complete demolition. 
After the passing of the Ordinance of 1947 the present premises— 
one-storey shops—were erected. In the new _ construction 
almost the whole of the old foundation of the former dwelling- 
house was retained, and also the lower part of the old walls to 
an average height of three bricks above ground level. The old 
drains were used, the old concrete flooring was largely retained 
and also most of ‘the old lavatories. The Court of Appeal of 
Hong Kong held that each of the shop premises was an entirely 
new building. 

Lorp COHEN, giving the judgment, said that the respondent 
was not estopped from asserting that the premises were entirely 
new buildings by having served notices of increase of rent 
purporting to have been made under the Ordinance and receiving 
such increased rent. It was sufficient to observe that if the 
documents relied on could be regarded as containing repre- 
sentations, such representations were representations of law, 
not of fact, and could not found an estoppel. See Territorial and 
Auxiliary Forces Association of the County of London v. Nichols 
1949} 1 K.B. 35. The shop premises were “ entirely new 
buildings ’’ within the meaning of s. 3 (1) (a) of the Ordinance 
and excluded from its operation. Where the damage had been 
so extensive that repair was impossible, when there was nothing 
left which could possibly be called a building, then the existence 
of that building as such was terminated and a building replacing 
it would be an entirely new building even though it was built 
on the same foundations and had the same floor as the old one. 
The words ‘‘ entirely new ’”’ in s. 3 (1) (a) were used in relation 
to the building and not to the materials of which it was composed, 
and the correct test to be applied was whether the old building 
was so far beyond repair that it could no longer be said to exist 
as a building. The application of that test to the facts of a 
particular case must always involve a question of degree. On 
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the facts of the present case the structures occupied by the 
appellants were entirely new buildings within the meaning of 
the section. Appeal dismissed. 

APPEARANCES: Viscount Hailsham, Q.C., and John Wilmers 
(Reid, Sharman & Co.) ; Charles Russell, Q.C., and A. A. Baden 
Fuller (Gibson & Weldon). 


(Reported by Cuartes Cayton, Esq., Barrister-at-Law] [2 W.L.R. 767 


House of Lords 


STONE FROM ROOF FALL: 
DERAILED 
Grant v. National Coal Board 
Viscount Simonds, Lord Reid, Lord Tucker, Lord Keith of 
Avonholm, Lord Somervell of Harrow. 8th March, 1956 

Appeal from the Second Division of the Court of Session 
([1955] S.L.T. 287). 

A mineworker in a coal mine was riding in a bogie along a 
travelling road when it was derailed by running into some stone 
which had fallen from the roof. He brought an action against 
the mineowners, alleging that his consequent injuries were caused 
by their failure to comply with s. 49 of the Coal Mines Act, 1911 : 
“The roof and sides of every travelling road . . . shall be made 
secure ...’’ The Court of Session having dismissed the action, 
he appealed to the House of Lords. 

ViscouNT SIMONDs said that the obligation in the section 
was absolute. The provision had long found a place in legislation 
relating to mines, and naturally so, for the danger to mineworkers 
of a fall from roof or sides had long been known and anxiously 
guarded against. The appellant’s case was simple: a breach ; 
a fall of stone; ensuing injury. Where damages were claimed 
for breach of a statutory duty without any allegation of negligence 
two things must be established : (1) that the breach was intended 
not only to be visited by a penalty but also to be the ground 
of civil liability to a class of persons of whom the plaintiff was 
one; (2) that the injury was one against which the legislation 
was designed to protect him. The difficulty here arose at the 
second test. There was here invoked the principle stated in the 
headnote of Gorris v. Scott (1874), L.R. 9 Ex. 125: ‘‘ When a 
statute creates a duty with the object of preventing mischief 
of a particular kind a person who by reason of another’s neglect 
of the statutory duty suffers a loss of a different kind is not 
entitled to maintain an action in respect of such loss.’’ The 
question was whether the principle was applicable here. The 
measure of statutory obligation was to be found in the context 
in which it was found. Being crushed or hurt by a fall was 
here the primary danger but a fall which cut off workmen 
from their exit was no less to be prevented by keeping the roof 
secure. From that it was a short step to say that the safety of 
the workmen depended also on the roads being kept clear of 
debris from the roof or sides, for, if they were not, there must be 
a risk of derailment. The respondents relied on the fact that 
s. 47 dealt with obstruction to haulage roads and s. 49 dealt 
with the roof and sides, not only of travelling roads, but also of 
working places. But these arguments did not outweigh the 
considerations to which his lordship had alluded. The appeal 
should be allowed. 

The other noble and learned lords agreed that the appeal 
should be allowed. Appeal allowed. 

APPEARANCES: M’Kechnie, Q.C., and R. H. M’Donald (both 
of the Scottish Bar) (Beveridge & Co. for J. & A. Hastie, S.S.C., 
Edinburgh, and Macbeth, Currie & Co., Dunfermline) ; Hunter, 
Q.C. (of the English Bar, Q.C. of the Scottish Bar) and A. /. 
Mackenzie Stuart (of the Scottish Bar) (D. H. Haslam for James 
Allan, Edinburgh). 


{Reported by F. Cowrer, Esq., Barrister-at-Law] 


COAL MINE: BOGIE 


[2 W.L.R. 752 


Court of Appeal 


INCOME TAX: PROFITS OF TRADE: COMPROMISE OF 
PROCEEDINGS: AGREED DAMAGES FOR LOSS OF 
AGENCY 
Wiseburgh v. Domville (Inspector of Taxes) 

Lord Evershed, M.R., Birkett, L.J., and Roxburgh, J. 

16th February, 1956 
Appeal from Harman, J. ([1955] 1 W.L.R. 1287; 99 Sot. J. 


888). 
A manufacturers’ agent entered into an agreement with a 
company to act as their agent for a certain period. The company 
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dismissed him without giving him due notice and he brought an 
action against them, claiming damages for breach of contract, an° 
account of the commission due, and payment thereof. The action 
was settled on terms agreed between the parties which were 
embodied in an order under which the agent was to receive 
£4,000 as damages for breach of the agreement and costs, and 
it was ordered that he should recover nothing in respect of the 
claim made by him for commission and expenses. The General 
Commissioners decided that the sum of £4,000 was taxable 
profits for the year in which it was actually received. Harman, J., 
dismissing the appeal, held that the sum received represented 
compensation for the profit which the taxpayer would, or might 


— 


have, made out of the agreement between the breach and the | 
due ending date, and, as such, represented income corresponding | 
to the commission which he would have received if the agreement | 


had been allowed torun. The agent appealed from that decision, 

Lorp EVERSHED, M.R., said that the order which was made 
by consent showed that nothing was paid under it in respect of 
pre-breach commission, and nothing could therefore be inferred 
as payment for loss of goodwill. Counsel for the taxpayer 
had contended that the £4,000 represented what the taxpayer 
received in exchange for a profit-earning asset which he had 
lost owing to the breach of the contract by the defendants ; 
and it followed that it was a capital item. That argument would 
not do in the light of the authorities which had been cited, 
Lord President Normandhad said: ‘ No infallible criterion emerges | 
from a citation of the case law. Each case depends upon its | 
own facts’”’ (Kelsall Parsons & Co. v. Inland Revenue Com- 
missioners (1938), 21 Tax Cas. 608). It was not necessary to go 
over the cases, but it was fair to say that that case was perhaps 
very much at one end of the line and Barr, Crombie & Co. v. 
Inland Revenue Commissioners (1945), 26 Tax Cas. 406, was 
very much at the other end of the line. 
the business of the company was that of agent for manufacturers, 
which had at the relevant date far more agency contracts than 
the taxpayer, and, moreover, the sum there was paid for can- 
cellation of a contract which in any event would have determined 
in a relatively short time. Counsel had pointed out that 
the present case was distinguishable on its facts in a significant 
degree from Kelsall Parsons. For the case to come within 


In Kelsall Parsons | 





Barr, Crombie & Co. v. Inland Revenue Commissioners it had 
to be shown that, in truth and in substance, what the taxpayer 
parted with was not merely his rights and expectations under 
a contract entered into in the ordinary course of his trade, but 
one of his enduring capital assets. Here, what happened was 
that the taxpayer had been carrying on this business which for 
thirteen years had shown variations in the actual agreements 
included and the business had suffered something of a shock 
and perhaps something of a disaster by this quarrel with a 





valuable customer. But beyond that it was not right to say 
that the taxpayer had had his undertaking as a sales agent 
partially destroyed or taken away. The matter being very largely 
one of degree, the question in the end was one of fact for the 
Commissioners to find. On the facts of this case it seemed to 
him that the Commissioners were entitled to find without any 
misdirection of law that this amount awarded to the taxpayer 
was a taxable profit ; that is to say, a part of the profits or gains 
arising from the business for the year in question. 
Birkett, L.J., said that he was of the same opinion. The , 
difficulty in this case was that nobody quite knew for what the 
£4,000 was in fact paid. But the allegations on the pleadings 
of the action which was compromised did not support the claim 
that the action was one for loss of goodwill in the taxpayer's | 


business. 
RoxsBurGH, J., concurred. Appeal dismissed. 
APPEARANCES: N. E. Mustoe, Q.C., and G. B. Graham 


(Garland-Wells, Riches & Co.); Siv L. Ungoed-Thomas, OC, § 
and Sir Reginald Hills (Solicitor of Inland Revenue). 


{Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] (1 W.L.R. 312 


DIVORCE: APPEAL OUT OF TIME: MAKING OF DECREE 
ABSOLUTE FRAUDULENTLY CONCEALED 
Hurlstone v. Hurlstone and Antonio 

Singleton and Hodson, L.JJ. 27th February, 1956 
Application for leave to appeal out of time. j 
Section 31 (1) of the Supreme Court of Judicature Act, 1925, 


provides that: ‘‘ No appeal shall lie . . . (e) from an ordet 


absolute for the dissolution or nullity of marriage in favour 0 
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any party who, having had time and opportunity to appeal from 
the decree nisi on which the order was founded, has not appealed 
from that decree.’’ A husband, having obtained a decree nist 
of divorce on the ground of the wife’s admitted adultery, and that 
decree having been made absolute, married the woman with whom 
it was alleged he had himself had an adulterous association, 
although he had not asked in his petition for the exercise of the 
court’s discretion. The wife now asked for leave to appeal 
out of time. She admittedly had been informed of the granting 
of the decree nisi, but she alleged that owing to the fraudulent 
deception of the husband, who had condoned her adultery and 
had assured her that the decree nisi was a mere formality and 
that he had abandoned the divorce proceedings, she had not had 
an opportunity to appeal against the decree nisi before it was 
made absolute. It was contended that if the decree stood 
the wife would be debarred from alleging her husband’s mis- 
conduct against her in maintenance proceedings, as it had not 
been raised at the hearing below (see Duchesne v. Duchesne 
1951} P. 101). 

SINGLETON, L.J., said that the application must be refused. 
In view of the wife’s knowledg of the decree nisi, it could not be 
successfully argued that she did not have “ time and opportunity ”’ 
to appeal from the decree nisi before it was made absolute, 
and it would be a waste of time and money to give leave. At the 
same time, though the matter had not been argued, there seemed 
to be no reason why the facts now laid before the court should 
not be material in any application for maintenance which the 
wife might make, and should not be considered by the court 
before which such application was made. 

Hopson, L.J., agreed. Application refused. 

APPEARANCES: E. B. Gibbens (Cunliffe & Airy, for Knight 
& Sons, Newcastle-under-Lyme). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 286 


ERECTION OF DWELLING-HOUSE IN 
WHETHER 


CONTRACT : 
ACCORDANCE WITH SPECIFICATIONS : 
IMPLIED WARRANTY OF FITNESS 


Lynch v. Thorne 
Lord Evershed, M.R., Birkett and Parker, L.JJ. 
29th February, 1956 
Appeal from Bromley County Court. 


By a contract dated 28th May, 1953, the plaintiff agreed to 
purchase from the defendant a plot of land known as No. 183 
Meadway, Bromley, Kent, with a dwelling-house in course of 
erection, and the defendant, a builder, agreed to complete the 
dwelling-house in accordance with the specification annexed to 
the contract. The specifications, which were detailed, provided 
that the walls should be 9-inch brick walls. The house was 
completed and the premises were conveyed to the plaintiff on 
30th September, 1953, and he took possession on 8th October, 
1953. The house was in an exposed position and the 9-inch 
outside south wall of one of the bedrooms failed to prevent the 
damp penetrating, with the result that the bedroom became 
unusable. Some of the windows were of faulty construction 
and let in the rain. According to the evidence of expert witnesses 
a 9-inch wall would probably not be effective to keep out the 
rain where a house was in such an exposed situation as was this 
house. The plaintiff in this action claimed damages alleging 
that it was an implied term of the contract for sale that the 
dwelling-house when completed should be reasonably fit for 
human habitation. The «ounty court judge held that the 
defendant had completed the house precisely in accordance with 
the specifications annexed to the contract and of sound material 
and good workmanship. He further held that it was an implied 
term of the contract that the house should be reasonably fit for 
human habitation. He gave judgment for the plaintiff for the 
sum of £95, of which £80 was the cost of making the wall damp- 
proof and £15 the cost of treating the windows. The defendant 
appealed against so much of the judgment as related to the wall. 
He did not appeal against the decision in respect of the windows, 
since the specification did not cover the defect of which the 
plaintiff complained. 


Lorp EversHED, M.R., said that the question was whether 
the defendant, who was th builder of the house now belonging 
to the plaintiff, was liable upon an implied covenant for the loss 
or damage suffered by the plaintiff becayse one of the rooms 
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on the first floor as it turned out was not weather-proof. There- 
fore it could be said that guoad that room the house had turned 
out to be uninhabitable or not fit for human habitation. The 
law of England had been for many generations well settled that 
prima facie upon a contract for sale of a piece of land with a 
house on it, and similarly upon a contract for the demise of land 
with a house on it, there was no warranty as to the habitability 
of the house (see fer Parke, B., in Hart v. Windsor (1844), 
12 M. & W. 68). But to the general rule there were, undoubtedly, 
exceptions including the case of a contract which was not merely 
a contract for the sale of a piece of land with a house on it, but 
was a contract for the sale of a piece of land with a house, plus 
a covenant or obligation on the part of the vendor to build or 
complete the house (see, for example, Perry v. Sharon Develop- 
ment Co., Ltd. [1937] 4 All E.R. 390). Where there was a written 
contract expressly setting forth the bargain between the parties 
it was, as a general rule, also well established that one only 
implied terms under the necessity of some compulsion. His 
lordship referred to the facts as set out in the judgment of the 
county court judge and stated that the effect of the evidence 
and findings was that the contract having provided that the house 
should b> built and completed in a particular way by use of 
particular materials of particular characteristics, the builder 
precisely and exactly complied with his obligation, and it was 
also found that through his servants he had shown a high 
standard of workmanship. Prima facie that finding seemed on 
the language of Romer, L.J., in Perry v. Sharon Development 
Co., Ltd. [1937] 4 All E.R. 390, 394, necessarily to exclude the 
operation of any implied contract. Counsel for the plaintiff 
had sought to avoid that result in one of two ways. He had said, 
first, that even though there was in the present case an express 
contract precisely prescribing the way in which this work was 
to be done, still there was an overriding promise or warranty 
that the edifice, when built in strict accordance with those 
terms, would be a habitable house. That, to his (his lordship’s) 
mind, involved an extension of the principle of implied terms, 
for which he could find no authority. Secondly, counsel had 
contended that the unfortunate plaintiff, no expert himself in 
the mysteries of architecture and house building, relied, and the 
judge found that he relied, upon the skill and the judgment of 
the defendant, the builder. He (his lordship) was unable to 
derive from that fact the conclusion which commended itself to 
the county court judge. Accordingly, the appeal ought to be 
allowed. 

BrrkEtTT and Parker, L.JJ., delivered concurring judgments. 
Appeal allowed. 

APPEARANCES : Claude Duveen, Q.C., and John Davies (Franks 
Charlesley & Leighton); H.G. Garland (A. R. Kirk & Partners). 


[Reported by J. A. Grirritus, Esq., Barrister-at-Law] {1 W.L.R. 303 


SUMMARY JURISDICTION (APPEALS) ACT, 1933: 
NOTICE OF ADJOURNED HEARING 


R. v. County of London Quarter Sessions Appgals Committee ; 
ex parte Rossi 


Denning, Morris and Parker, L.JJ. 29th February, 1956 


Appeal from Divisional Court. 

The clerk of the peace to a quarter sessions appeals committee 
gave notice, pursuant to s. 3 (1) of the Summary Jurisdiction 
(Appeals) Act, 1933, of the date, time and place fixed for the 
hearing of an appeal by the mother of an illegitimate child from 
the dismissal of her summons against a man whom she alleged to 
be the father of the child. The respondent attended in person on 
the day stated, but was not present when the case was called on, 
mentioned to the court, and adjourned sine die for the convenience 
of the appellant. Another date was fixed, and the clerk of the 
peace gave notice of the date fixed for that hearing, sending the 
notice to the respondent, as s. 3 (1) permitt:d, by post “in a 
registered letter to his last or usual place of abode.’”’ The letter 
was returned to the sender marked ‘‘ Undelivered. No response.”’ 
The respondent did not appear on the date fixed for the hearing. 
The undelivered letter was before the court, but the court accepted 
the evidence of the appellant that the respondent was evading 
service, heard the appeal in his absence, and made an order 
against him. The respondent applied for an order of certiorari to 


quash the proceedings and the Divisional Court dismissed the 
application. 

DENNING, L.J., said that the word “hearing’’ in s. 3 (1) 
included ‘“‘ hearings,’ and therefore when a case was adjourned 
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sine die, it was incumbent on the clerk of the peace to give notice 
of the adjourned hearing just as he would of the original hearing. 
The clerk of the peace acted on that footing ; but the letter sent 
by registered post to the respondent was returned to him 
unopened and undelivered. In those circumstances was the 
Act complied with ? Did the clerk of the peace “‘ give notice 
in due course’? It was argued that it was sufficient to comply 
with s. 3 (1) if he sent a registered letter to the respondent, even 
though it was not received by him, and known-not to be received. 
His lordship did not think that was correct. When construing 
this section, it was to be remembered that it was a fundamental 
principle of our law that no one was to be made liable by an order 
of any tribunal unless he had been given fair notice of the pro- 
ceedings so as to enable him to appear and defend them. More- 
over, the notice under s. 3 (1) originated a new process against 
the respondent, and was in fact a new hearing. It was just as 
necessary that he should have fair notice of the hearing before 
quarter sessions as of the hearing before the magistrates. In his 
lordship’s opinion, once it appeared that the registered letter 
was returned undelivered, it was plain that the respondent 
had not been given notice at all; service had not been effected ; 
and the court should not have entered upon the hearing at all. 
Even if the respondent was evading service, that would be a ground 
for ordering personal se: vice or substituted service, but not for 
dispensing with service altogether. The order of quarter sessions 
here was irregular because there was no proper service, and 
certiorari should issue to quash the proceedings. The appeal 
should be allowed. 

Morris, L.J., concurring, said that the primary obligation was 
to “‘ give notice,’’ the sending of the notice by registered post 
being a permissive method of giving it. But it was of the very 
cssence of such notice that it should be communicated to or 
should reach the party interested. Applying to s. 3 (1) and the 
facts of this case the provisions of s. 26 of the Interpretation 
Act, 1889, the sending of the notice by properly addressing, 
prepaying and posting the letter was deemed to have been 
effected at the time at which the letter would have been delivered 
in the ordinary course of post, unless the contrary was proved. 
Here the contrary was proved. It was proved, not merely that 
the letter was not delivered in the ordinary course of post but 
that it was not delivered at all. A statutory requirement had 
not been satisfied and the appeals committee had no discretion 
to hear the appeal in the absence of the respondent. 

PaRKER, L.J., also concurring, said that the obligation expressed 
by the words “ shall in due course give notice ”’ read in the light 
of s. 26 of the Interpretation Act, 1889, meant in their context 
“‘ shall cause notice to be received in a reasonable time to enable 
the party concerned to prepare for and attend the hearing.”’ 
Appeal allowed. 

APPEARANCES: J. E. S. Simon, Q.C., and Neville Vincent 
(Good, Good & Co.) ; Michael Pearson (S. Dalton). 

{Reported by Miss M. M. Hitt, Barrister-at-Law} [2 W.L.R. 800 

INCOME TAX: COMPANY: SUM IN CONSIDERATION 

OF RESIGNATION FROM AGENCY: WHETHER TRADING 
RECEIPT 

Anglo-French Exploration Co., Ltd. v. Clayson (Inspector 
of Taxes) 
Lord Evershed, M.R., Jenkins and Birkett, L.JJ. 
29th February, 1956 

Appeal from Harman, J. ({1955] 1 W.L.R. 1314 ; 99 Sot. J. 912). 

Schedule D of the Income Tax Act, 1918, provides: ‘“‘ Tax 
under this schedule shall be charged in respect of (a) The annual 
profits or gains arising or accruing... (ili) to any person... 
from any trade, profession, «employment or vocation exercised 
within the United Kingdom.’ The taxpayers, a mining finance 
company, provided agency, secretarial and other similar services 
in London and Johannesburg for a number of companies and the 
receipts and outgoings in respect of such services were included 
in its assessment to tax under Sched. D, case I, of the Income 
Tax Act,1918. Together with the trustees of one F, the taxpayers 
held a substantial shareholding in the K company, a South 
African company, and they had a contract with that company 
under which they provided agency and secretarial services 
for a remuneration. In 1949, the taxpayers and the F trustees 


sold their shares in the K company to certain purchasers who, 
in accordance with the agreement of sale, paid to the ta. payers 
£20,000 in consideration of their vacating their office as secretaries 
and agents; of that sum they retained £16,138 and paid the 
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The sum retained was credited to 
reserve account in the balance sheet as “‘ amount received 
during 1949 as compensation for loss of office.” On being 
assessed to income tax in respect of this sum, the taxpayers 
appealed to the General Commissioners, who found that it was 
a trading receipt and dismissed the appeal. Harman, J., 
affirmed the decision of the Commissioners. The taxpayers 
appealed. 

Lorp EVERSHED, M.R., said that the court had to consider the 
correctness or otherwise of the assessment here made in the light 
of the language of Sched. D. The question, so interpreted, 
could be thus expressed : Did this sum of £16,000-odd represent 
profits or gains of the Anglo-French Exploration Company, Ltd., 
arising from its trade: in other words, was it a sum received 
by the appellant company in the ordinary course or stream of its 
trading operations? His lordship referred to Inland Revenue 
Commissioners v. Newcastle Breweries, Ltd. (1927), 12 Tax Cas. 927; 
Short Brothers v. Inland Revenue Commissioners (1927), 12 Tax Cas. 
955; Inland Revenue Commissioners v. Northfleet Coal & Ballast 
Company, Ltd. (1927), 12 Tax Cas. 1102, and observed that those 
decisions emphasised that sums received for the cancellation of 
an agency or of other similar agreements which had been entered 
into by the recipient in the ordinary course of its trade would 
themselves, prima facie, be regarded as received in the ordinary 
course of trade unless the transaction involved a parting by the 
recipient with a substantial part of its business undertaking ; 
Barr, Crombie & Co., Ltd. v. Inland Revenue Commissioners 
(1945), 26 Tax Cas. 406, was a case of that exceptional character. 
On the other hand, there were the decisions referred to in the 
present case of Kelsall Parsons & Co. v. Commissioners of Inland 
Revenue (1938), 21 Tax Cas. 608, and Inland Revenue Commis- 
stoners v. Fleming & Co. (Machinery), Ltd. (1952), 33 Tax Cas. 57. 
Accepting the law applicable as being that which might be 
derived from these cases, counsel for the appellants was in effect 
compelled to say either (1) that the agency contract in this case 
was a capital asset, and, therefore, that the proceeds of sale of 
that asset must be capital, unless the business of the company 
involved trading or dealing in that kind of asset ; or (2) that the 
agency contract here was so long-standing and so important to 
the company as to distinguish the present case on the facts or 
as a matter of degree from such cases as Kelsall Parsons, supra, 
and Fleming, supra. It was true that the facts showed that 
Anglo-French held some eight agency and secretarial contracts 
and had done so for a considerable time with little variation. 
Nevertheless, the making of such contracts was part of the 
business of Anglo-French and the cancellation of this one contract 
in no sense affected the ‘ profit-making apparatus” of the 
company which retained its offices and staff in Johannesburg 
exactly as before. In his (his lordship’s) judgment, counsel's 
first alternative proposition was really inconsistent with the 
cases. The taxpayers in the Kelsall Parsons case, supra, and 
the Fleming case, supra, were not dealers in agency contracts. 
Counsel’s second alternative answer was a question of fact and 
degree. In his (his lordship’s) view, the Commissioners were 
fully entitled to find the conclusion of fact which they did. He 
should add that the fact that the £20,000 was paid, not by the 
K company, but by a stranger to the agency contract, in his 
judgment, was immaterial. It was clearly established that the 
question of liability to tax must be determined by having regard 
to the nature of the payment in the recipient’s hands. Harman, J., 
had arrived at an entirely correct conclusion in this case. The 
appeal failed and must be dismissed. 

Jenkins and Birkett, L.JJ., agreed. 
Leave to appeal. 

APPEARANCES: H. H. Monroe (Coward, Chance & Co.); 
Roy Borneman, Q.C., and Sir Reginald Hills (Solicitor of Inland 
Revenue). 


balance to the F trustees. 


Appeal dismissed. 


[Reported by J. A. Grirritus, Esq., Barrister-at-Law] [1 W.L.R. 325 
LANDLORD AND TENANT ACT, 1954: PREMISES SUB-LET 
AS FLATS: “HOLDING” NOT OCCUPIED BY ITSELF 
FOR BUSINESS PURPOSES 
Bagettes, Ltd. v. G. P. Estates, Ltd. 
Lord Evershed, M.R., Jenkins and Birkett, L.JJ. 
5th March, 1956 

Appeal from Wynn Parry, J. ([1955] 3 W.L.R. 602 ; 99 Sot. J. 
780). 

The defendants carried on the business of holders, managers 
and landlords of real property, and in the course of that business 
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took an assignment of a leasehold interest in premises com- 
prising thirteen self-contained flats (ten of which were sub-let 
at the material time), halls, passages, landings and stairs in 
common use together with further accommodation in the base- 
ment for a caretaker, boiler rooms, storerooms and fuel stores. 
The defendants provided hot water for their tenants and cleaned 
the common parts of the premises, though not obliged by the 
terms of the sub-leases to do so, and they also stored articles 
for the tenants in the basement storage rooms. On 
23rd February, 1955, the defendants made a request to their 
landlords for a new tenancy of the whole premises, their existing 
tenancy being due to expire on 25th March, 1955. The plaintiffs 
did not accede to that request, and in consequence on 21st June, 
1955, the defendants applied to the court under s. 24 of the 
Landlord and Tenant Act, 1954. The plaintiffs took out a 
summons asking whether, on the true construction of the Act, 
the defendants had a tenancy of 99, 101 and 103 Gloucester 
Place to which Pt. II of the Act applied, and Wynn Parry, J., 
declared in their favour that the defendants had not such a 
tenancy. The defendants appealed. Cur. adv. vult. 


Lorp EVERSHED, M.R., said that he agreed with the following 
judgment of Jenkins, L.J., that the defendants were not within 
the scope of Pt. II of the Landlord and Tenant Act, 1954. 


Jenkins, L.J., compared the language of s. 23 (2) of the 
Act of 1954 with that of s. 17 (3) of the Landlord and Tenant 
Act, 1927, and said that the purposes for which the entire 
premises were used by the defendants were the “ purposes of a 
business’ carried on by them within the meaning of s. 23 (1) 
of the Landlord and Tenant Act, 1954, and, so long as their 
tenancy of the entire premises continued, the parts of the premises 
which were occupied by them were so occupied for the purposes 
of that business. But the power of the court to grant a new 
tenancy was limited by s. 32 to “‘ the holding” as defined in 
s. 23 (3), that is to the parts of the premises occupied by the 
tenant or his employees. In the present case once the parts 
not so occupied (that is the flats which were sub-let) were ex- 
cluded, the remaining parts, which were the potential subject- 
matter of the new tenancy, could not be said to be occupied 
for the purpose of any business carried on by the tenants. While 
in the present case, his lordship said, the defendants could not 
claim protection, there might be distinguishable cases in which 
mesne landlords of flat properties retained and occupied parts 
of their premises for business purposes of kinds capable of sur- 
viving the cesser of their interest in the flats themselves, and 
there were cases where property companies occupied offices 
for the purpose of carrying on the business of managing the 
various properties from time to time held by them. 


BirKkETT, L.J., agreed. Appeal dismissed. 


APPEARANCES: Desmond Ackner (Clarke, Square & Co.) ; 
Lionel Blundell (Harris, Chetham & Co.). 


(Reported by Miss E. DANGERFIELD, Barrister-at-Liw] [2 W.L.R. 773 


Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: JUSTICES: MAINTENANCE: 
ENFORCEMENT OF ARREARS: RETROSPECTIVE TIME- 
LIMIT 


Pilcher v. Pilcher (No. 2) 
Lord Merriman, P., and Davies, J. 30th January, 1956 
Appeal from a West London magistrates’ court. 


A wife obtained a maintenance order for £3 a week in all for 
herself and the child of the marriage in the magistrates’ court, 
Gibraltar, in May, 1952, which was registered in England in July, 
1953, under the provisions of s. 1 (1) of the Maintenance Orders 
(Facilities for Enforcement) Act, 1920, after the husband had 
come to England. In November, 1953, the order was discharged 
by an English court of summary jurisdiction, the husband alleging 
that the wife was in desertion ; but in May, 1955, an appeal out 
of time by the wife against the discharge was allowed (({1955] 
P. 318). In June, 1955, the wife applied to the English court 
for the enforcement of arrears, which by then amounted to some 
£396. No payments at all had been made since December, 1954. 
The magistrate found that the husband’s reasons for non-payment 
were the activating reason that he was determined that he would 
not pay the wife and that he wished to argue (although precluded 
from doing so) that his wife was in desertion. While appreciating 
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that the court had power, under s. 76 of the Magistrates’ Courts 
Act, 1952, to remit all or part of any arrears in its discretion, 
he felt that to do so in the present case would pro tanto be 
revoking the original order by a “ back-stairs’”’ method. 


Lorp MERRIMAN, P., said that if s. 76 of the Magistrates’ 
Courts Act, 1952, meant anything, it meant that the magistrate 
could either enforce the whole or enforce part, or remit the 
whole or remit part of the arrears, and that that had been the 
intention of the court, as expressed at the end of the judgment 
when the matter was remitted to the magistrate. But the 
magistrate had held that he had no option but to enforce the 
whole, and he did so for a reason which neither counsel attempted 
to justify, namely, that if he were to remit, either in whole or in 
part, he would pro tanto be revoking the original order by a 
“back-stairs’’ method. The fallacy of that argument was 
apparent, because on the face of the section the remission of 
arrears did not revoke an order. It was common ground that 
for some eighteen months in all, the order, albeit wrongly, had 
been in form revoked, and on any view of the matter that the 
large figure of arrears included arrears which had accrued during 
that period when the husband supposed he was under no liability 
to pay at all. A further consideration which was applicable was 
that, not as a matter of law, but as a matter of practice, it was 
usually considered by courts which were asked to enforce orders 
of this sort, and it was certainly the practice in the Divorce 
Division when men were brought up for committal in respect of 
maintenance orders, that there should be a time-limit retro- 
spectively. The custom in the Division was not to enforce 
arrears for more than a year backwards. It was an additional 
consideration that it was always better to have an order in force 
for a sum which a man would pay rather than go to prison, 
instead of having one in force for which he would go to prison 
rather than pay. The proper course in the circumstances was 
to remit all the arrears which had accrued before 21st June, 1955, 
when the matter was before the magistrate, except £100 of such 
arrears, that the committal order should stand, but be suspended 
on the condition that the husband paid five shillings off the 
arrears in addition to the amount of the order. 


DaviEs, J., concurred. Order for payments varied. 


APPEARANCES: J. Scott Henderson, Q.C., and E. Stockdale 
(Burton & Son); Melford Stevenson, Q.C., and J. Jackson (Alan, 
Edmunds & Phillips). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 298 


DIVORCE: CRUELTY: DESERTION: CONVICTION FOR 
ESPIONAGE IN WAR 
Ingram v. Ingram 
Sachs, J. 9th March, 1956 
Defended petition for divorce. 


The parties in this case married in Cologne in 1922, the husband 
then being a serving soldier in the C.M.P. and, the wife being a 
German subject. The following year they came to England 
and the husband transferred to the Royal Air Force where, for 
the next twenty-five years or so, he served under a regular 
engagement. There was a son born in 1923, who entered the 
Royal Navy in 1937. The wife was an ardent believer in the 
Nazi régime in Germany. In evidence, she stated that her view 
then was (as indeed it remained at the date of the hearing) that 
the régime was doing great good in Germany and that she was 
an admirer of Hitler, whose photograph she placed on the inside 
of a cupboard door in the matrimonial home. It was also her 
belief that Nazism would be a good thing for England. When 
with her husband at home she used to adopt a highly insulting 
attitude to the Royal Family, and in addition, she used to remain 
seated if in a cinema when the National Anthem was played— 
matters which caused the husband distress. In 1938, the year 
of the Munich crisis, the wife became a member of the British 
Union of Fascists, and when war broke out she continued her 
membership of the Union, kept up the photograph of Hitler, 
continued to think that Nazism would be a good thing for England, 
and believed that Hitler would set up the leader of the British 
Union of Fascists, Sir Oswald Mosley, in control, as the latter 
alone would be prepared to co-operate with him. In June, 1940, 
the wife was first arrested and then put on trial at the Central 
Criminal Court in London on charges of, in effect, conspiring 
to aid the cnemy and of doing certain acts to assist the enemy. 
She was found guilty, and sentenced to two years’ imprisonment 
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on the conspiracy count, and ten years’ penal servitude on 
another count, to run concurrently. The husband stood loyally 
‘by her at trial and immediately afterwards, and indeed at the 
time found difficulty in believing that his wife could have been 
guilty. But the shock to him was a severe one. After the war 
the husband visited the wife in prison and she mentioned how 
ill he looked and told him that she did not want anything more 
to do with him. On a further visit there was some discussion 
between them on the matter of a divorce. When she was released 
she did not go to him in Portsmouth, nor did she ask to go to 
him ; and the parties never met again. Cur. adv. vult. 


Sacus, J., reading his judgment, said that the question arose 
in limine: What was established by putting in evidence a 
conviction and the indictment to which that conviction related 
in a case where cruelty was charged ? His lordship referred to 
Hollingtonv.Hewthorn &Co.,Lid.{[1943] K.B.587, considered various 
passages in the judgment of the court, and said that it had been 
submitted on behalf of the wife that, whilst the court could 
accept in evidence the fact that there had been a conviction and 
that the wife had been sentenced to ten years’ penal servitude, 
the court should in effect entirely disregard the conviction on the 
issues of cruelty and constructive desertion; that in relation 
to the conduct of the wife it established nothing ; and that if the 
husband alleged that any conduct of the wife led to the conviction 
it was for him to prove it by evidence in these proceedings. 
Counsel for the husband had contended that the court should 
regard the conviction as prima facie evidence that it had rightly 
been incurred for the offences specified in the indictment. 
A conviction might have the most profound impact upon a 
marriage ; it could, and not infrequently did, knock the bottom 
out of the marriage, according to the nature of the crime. To 
exclude the fact of the conviction from the evidence before a 
court considering the reason why the marriage ended would 
be wholly unrealistic. It might have a direct and profound 
effect on the life and health of the other spouse, and certain 
types of conviction tended to bring suspicion and obloquy 
directly on that other spouse—with attendant effects on health. 
To assert that those most intimately concerned normally regarded 
the conviction as no evidence of the person convicted having 
done something to incur the verdict was also unrealistic. What 
was the correct direction once a conviction was admitted ? 
That no inferences were to be drawn from the conviction as to 
the conduct of the spouse, and it must be regarded in the same 
way as an accident or misfortune affecting the marriage for 
which no blame was to be attributed to the spouse convicted ; 
or was the court entitled as regards the conduct of the spouse 
convicted to draw such inferences as a reasonable man would 
normally draw, and in particular, such inferences as the other 
party to the marriage would normally draw? In his (his 
lordship’s) opinion, the second was the correct direction; and 
where a marriage broke down upon one spouse incurring a 
conviction, it was open to a jury at least to draw the inference 
that the overt conduct of the convicted spouse had been such 
as to lead twelve reasonable men to consider him or her guilty. 
In a cruelty case the issue was not whether the conduct which 
could be inferred constituted the precise offence set out in the 
record of conviction, but whether that conduct, even if falling 
short of the full, or perhaps any, offence, was such as if discovered 
would be calculated to bring about harmful effects to the other 
spouse. The inference to be drawn in the present case was 
that the wife had been guilty of active and overt conduct of the 
type called ‘‘ treasonable’”’ and that it was that which led to 
the convictions for espionage and to the sentence of ten years 
thereon. His lordship considered recent decisions where con- 
victions had been held to amount to cruelty, and said that he 
had no hesitation in inferring the wife’s intent to injure in this 
case. She fully deserved the husband’s reproach of ‘‘ Look at 
what you did to me,” in 1945, and her conduct constituted 
cruelty. His lordship also held that the wife had been guilty 
of (ordinary) desertion, and further held upon the authority of 
Lang v. Lang [1955] A.C. 402 that the same matters that led 
him to conclude that the wife had been guilty of cruelty resulted 
in it being established that she in 1940 evinced an animus 
deserendi, and had been guilty of (constructive) desertion. 
The wife’s cross-charge of desertion would be dismissed. Decree 
nist. . 

APPEARANCES: M. G. Polson (R. V. Stokes & Metcalfe, 
Portsmouth) ; J. G. K. Sheldon (Wedlake, Letts & Birds). 

[2 W.L.R. 782 


(Reported by Joun B. Garpner, Esq., Barrister-at-Law] 


“* The Solicitors’ Journal ” 
Saturday, March 24, 1956 


Central Criminal Court 


FLATS LET AT INCREASED RENTS To 
INDIVIDUAL PROSTITUTES 


R. v. Silver and Others 
His Honour Judge Maude, 0.C., and a Jury 
9th February, 1956 


VAGRANCY : 


Trial on indictment. 


The Criminal Law Amendment Act, 1885, as amended by 
the Act of 1912, provides by s. 13: ‘‘ Any person who: 
(1) keeps or manages or acts or assists in the management of a 
brothel, or (2) being the tenant, lessee or occupier or person in 
charge of any premises, knowingly permits such premises or any 
part thereof to be used as a brothel or for the purposes of habitual 
prostitution, or (3) being the lessor or landlord of any premises, 
or the agent of such lessor or landlord, lets the same or any part 
thereof with the knowledge that such premises or some part 
thereof are or is to be used as a brothel, or is wilfully a party 
to the continued use of such premises or any part thereof as a 
brothel, shall’’ be liable to certain penalties. The Vagrancy 
Act, 1898, as amended, provides bys. 1: ‘“ (1) Every male person 
who—(a) knowingly lives wholly or in part on the earnings ot 
prostitution . . . shall be deemed a rogue and vagabond within 
the meaning of the Vagrancy Act, 1824, and may be dealt with 
accordingly . . . (3) Where a male person is proved to live 
with or to be habitually in the company of a prostitute or is 
proved to have exercised control, direction or influence over the 
movements of a prostitute in such a manner as to show that he 
is aiding, abetting or compelling her prostitution with any other 
person or generally, he shall, unless he can satisfy the court to 
the contrary, be deemed to be knowingly living on the earnings 
of prostitution.” Eight persons were charged on indictment 
that they, being male persons, did, unlawfully and knowingly, 
live wholly or in part on the earnings of prostitution, contrary 
to s. 1 (1) of the Vagrancy Act, 1898. A ninth defendant, 
a woman, was charged with aiding and abetting the other 
defendants to commit the offence with which they were charged. 
The Crown alleged that four of the defendants were landlords 
of Soho flats which would normally carry a rent of £3 to {5 
a week, but which were let to individual prostitutes at rents as 
high as £25 a week. In addition, it was alleged, the women 
had to pay £200 key money. The other defendants were con- 
cerned in running an estate agency in Romilly Street, Soho, 
which the Crown alleged dealt with virtually nothing but providing 
and letting flats to prostitutes. From the twenty-four flats 
involved in the case it was alleged that rents totalling £26,000 
a year were paid by the women. There was no evidence that 
any of the defendants was living with or habitually in the 
company of any of the prostitutes or had exercised control, 
direction or influence over the movements of any of them so as 
to bring subs. (3) of s. 1 of the Vagrancy Act, 1898, into operation. 
All the defendants pleaded not guilty. 


His Honour JupGE Maupg, Q.C., addressing the jury, said 
that the courts must administer the law as they found it, and 
administer it strictly, and the proper conclusion from the evidence 
for the-Crown was that, as the law at present stood, the persons 
in the dock had no case to answer. The common law could deal 
with brothels, i.e., places where two or more women plied their 


trade as prostitutes, but in the present case only one woman | 


was so operating. Section 13 of the Act of 1885 had widened 
the law ; a lessor or landlord committed an offence if he knowingly 
let premises as a brothel, whereas the tenant, lessee or occupier 
could not only be punished for that but also for permitting them 
to be used for habitual prostitution; the distinction was of 
importance. Persons who let premises for the purposes of one 
prostitute only could not be that. Then came the Act of 1898, 
which had only been once before invoked in a case of this kind. 
It might seem that the words “‘ knowingly lives wholly or 
part on the earnings of prostitution’’ would apply to anyone 
receiving money from a prostitute; but it could not be the 
intention of the Act that a doctor who attended her, a lawyet 
who defended her or a tradesman who sold her goods should 
be guilty of an offence ; they were living on their own earnings 
for services rendered or goods supplied. It was now contended 


that a landlord who got rent enhanced beyond the ordinary | 


‘‘moral’’ rent was living on the earnings of prostitution so faf 
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as the excess was concerned. But the true view was that the 
© jandlord was living on his own earnings ; the doctor, the barrister, 
the landlord and the estate agent were living on the moneys 
received from prostitutes as the earnings of their own professions. 
It might be that when the Act was passed the matter was not 
of such importance as it had since become, and it was for Parlia- 
ment to interfere if thought fit. The conduct of the persons in 
the dock had been disgustingly immoral, but the court’s duty 
} 
| 
ROYAL ASSENT 
The following Bills received the Royal Assent on 15th March :— 
( Agricultural Research. 
Blyth Generating Station (Ancillary Powers). 
Charles Beattie Indemnity. 
Children and Young Persons. 
Crosby Corporation. 
Dentists. 
Dundee Corporation. 
Food and Drugs (Scotland). 
Leeward Islands. 
Monmouthshire County Council. 
Pakistan (Consequential Provisions). 
Police (Scotland). 
Therapeutic Substances. 
HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 
Barry Corporation (Barry Harbour) Bill [H.C.] [15th March. 
Castle Gate Congregational Church Burial Ground (Nottingham) 
Bill [ H.C. } {13th March. 
Ipswich Dock Bill [H.C.] {15th March. 
Read Second Time :— 
Archdeacon Johnson’s Almshouse Charity (Oakham and 
Uppingham) Scteme Confirmation Bill [H.C.} {15th March. 
Baptist Chapel and Other Charities (Totnes and Tuckenhay) 
Scheme Confirmation Bill {H.C.} {15th March. 
Leigh Almshouse, Stoneleigh and Other Charities Scheme 
Confirmation Bill [H.C.} {15th March. 
Local Authorities (Expenses) Bill [H.C.] {14th March. 
Ministry of Housing and Local Government Provisional Order 
(Colne Valley Sewerage Board) (No. 2) Bill {H.C.] [13th March. 
Read Third Time :— 
City of London (Various Powers) Bill [H.L.} = [15th March. 
Saint Stephen Walbrook (Saint Antholin’s Churchyard) Bill 
(H.L.] {13th March. 
Tees Conservancy Bill [H.L.] {13th March. 
} HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
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Greenock Burgh Extension &c. Order Confirmation Bill [H.C.] 
[14th March. 


To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Greenock Burgh 
Extension &c. 

Validation of Elections (Northern Ireland) Bill [H.C.] 

{14th March. 


To validate the election to the Senate of Northern Ireland of 
Lieutenant-Colonel Henry Sacheverell Carleton Richardson and 
the election to the House of Commons of Northern Ireland of 
Doctor Eileen Mary Hickey, The Right Honourable Sir William 
McCleery, Knight, Doctor Robert Samuel Nixon, and Captain 
the Right Honourable Sir Norman Stronge, Baronet, notwith- 
standing their holding certain offices ; to indemnify the persons 


aforesaid from any penal consequences which they may have 








incurred by sitting and voting as members of the said Senate or 
House of Commons while holding those offices ; and to indemnify 
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was to administer the law, and the verdict must be one of 
“not guilty.” Verdict: Not guilty. 

APPEARANCES: M. Griffith-Jones and A. Morton ; J]. Hutchison ; 
V. Durand and J]. Abrahams; R. E. Seaton; Tudor Price ; 
R. Hollis; B. Leary (Director of Public Prosecutions ; Clerk of the 
Central Criminal Court; William Foux & Co.; Alfred Kerstein and 
Co.; Tarlo, Lyons & Co.). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law] {1 W.L.R. 281 


AND WHITEHALL 


the estate of the late Henry Fleming, Esquire, from any penal 
consequences which may have been incurred by him by sitting 
and voting as a member of the said Senate while holding a 
certain office. 


Read Second Time :— 

Agricultural Mortgage Corporation Bill [H.C.] 

{12th March. 

British Transport Commission (No. 2) Bill [H.C.) 

{13th March. 

Death Penalty (Abolition) Bill [H.C.] {12th March. 

Industrial Rating Bill [H.C.] 16th March. 

Marriage (Scotland) Bill [H.C.] 16th March. 

Occasional Licences and Young Persons Bill [H.C.] 

(16th March. 
Read Third Time :— 

Criminal Justice Administration Bill [H.L.] {15th March. 

Gloucestershire County Council Bill [H.L.] [15th March. 

Justices of the Peace Act, 1361 (Amendment) Bill [H.C.] 

16th March. 
B. QUESTIONS 
LEGAL ADVICE (DETAINEES IN MENTAL INSTITUTIONS) 

Mr. Turton said that no special facilities were provided to 
enable independent legal advice to be given to persons detained 
in mental deficiency institutions under court orders made under 
s. 8 of the Mental Deficiency Act, 1913, but no obstacle was put 
in the way of patients who wished to seek legal advice either 
directly or through relatives or friends. Any patient also had 
the right to ask for a personal private interview with the 
Visiting Commissioner of the Board of Control, or to write under 
seal to the Board at any time. 12th March. 


FINANCIAL INSTITUTIONS (PROPERTY TRANSACTIONS) 

The CHANCELLOR OF THE EXCHEQUER Said that it would be 
helpful in present circumstances if financial institutions would 
examine with special care any facilities which appeared to be 
connected with transactions involving the purchase of freehold 
properties and subsequent leasing thereof to ‘the* vendors. 

13th March. 


Estate Duty (PROPERTY TRANSFERS) 

The CHANCELLOR OF THE EXCHEQUER gave the following 
particulars of amounts of death duties satisfied by land sand 
other property transferred to the National Trust or National 
Trust for Scotland :— 


Property transferred Amount of duties 

during financial year satisfied 
1949-50 44,582 18 
1950-51 9,500 0 
1951-52 231,840 0 
1952-53 57,095 0 
1953-54 26,000 0 
1954-55 .. or 2,500 0 
1955-56 (to date) 8,303 0 


{13th March. 


LANDLORD AND TENANT AcT, 1954 (GOVERNMENT DEPARTMENTS) 

Asked whether he would ensure that Government departments 
which were refused new tenancies under the Landlord and Tenant 
Act, 1954, Pt. II, did not take account of periods of occupation 
under emergency powers in making their claim for compensation, 
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the CHANCELLOR OF THE EXCHEQUER replied that he would 
The entitlement to compensation depended on the length of the 
period of previous occupation by the tenant, but it was the 
Government’s intention that departments should claim compen- 
sation only in so far as they were entitled to it by virtue of 
occupation under tenancies. [13th March. 


RENT CONTROL (TENANCY OF GARAGE) 


Asked whether he would introduce legislation to prohibit the 
practice of certain owners of blocks of flats of requiring the 
inclusion of a garage in the tenancy, thereby obtaining a 
substantially increased rent, Mr. DUNCAN SANDys said he was 
advised that a tenant protected under the Rent Acts could not 
be compelled to rent a garage and pay an increased rent. Ifa 
re-letting of what had been rent-controlled premises with a 
garage added amounted to a change in the identity of the rent- 
controlled premises, this would result in a new standard rent, 
which could be referred to a rent tribunal under s. 1 of the 
Landlord and Tenant (Rent Control) Act, 1949, [14th March. 


PROVISION FOR RETIREMENT (TAXATION) 


Mr. H. Brooke said that a few days ago the Chancellor of the 
Exchequer had received a deputation from the accounting and 
both branches of the legal profession on the question of the 
taxation treatment of provision for retirement, and he would be 
surprised if the Chancellor could make his Budget statement 
without including some mention, positive or negative, of this 
subject. {15th March. 


STATUTORY INSTRUMENTS 


Aerated Waters Wages Council (Scotland) Wages Regulation 
Order, 1956. (S.I. 1956 No. 319.) 5d. 

Airways Corporations (General Staff Pensions) 
Regulations, 1956. (S.I. 1956 No. 305.) 6d. 

Aliens (Approved Ports) Order, 1956. (S.I. 1956 No. 330.) 

Argyll County Council (Loch Gearach) Water Order, 1956. 
(S.I. 1956 No. 331 (S. 8).) 5d. 

Baking Wages Council (England and Wales) Wages Regulation 
(Amendment) Order, 1956. (S.I. 1956 No. 344.) 5d. 

Chelmsford (Water Charges) Order, 1956. (S.I. 1956 No. 324.) 

Control of Borrowing (Amendment) Order, 1956. (S.I. 1956 
No. 358.) See ante, p. 194. 

Exchange of Securities (No. 2) Rules, 1956. 
5d. 

Folkestone-Brighton-Southampton-Dorchester-Honiton Trunk 
Road (Tebourba Way and Redbridge Road, Southampton) 
Order, 1956. (S.I. 1956 No. 314.) 

General Waste Materials Reclamation Wages Council (Great 
Britain) Wages Regulation (Amendment) Order, 1956. (S.I. 
1956 No. 345.) 5d. 

Import Duties (Drawback) 
No. 306.) 

Import Duties (Drawback) (No. 
No. 307.) 

Import Duties (Drawback) (No. 4) Order, 1956. 
No. 308.) 

Local and Other Authorities (Transfer of Stock) Regulations, 
1956. (S.I. 1956 No. 328.) 

Local Authorities (Stock) Regulations, 1956. (S.1. 1956 No. 327.) 

London Traffic (Prescribed Routes) (Finsbury) Regulations, 1956. 
(S.I. 1956 No. 351.) 

Milk Distributive Wages Council (Scotland) Wages Regulation 
Order, 1956. (S.I. 1956 No. 310.) 6d. 

National Health Service (Travelling Allowances, etc.) (Scotland) 
Amendment Regulations, 1956. (S.I. 1956 No. 322 (S. 6).) 
Nurses (Area Nurse-Training Committees) Order, 1956. (S.I. 

1956 No. 321.) 6d. 

Draft Parliamentary Constituencies (Blackpool and North Fylde) 
Order, 1956. 

Draft Parliamentary 
Order, 1956. 

Draft Parliamentary Constituencies (Colchester, Maldon and 
Saffron Walden) Order, 1956. 5d. 


(Amendment) 


(S.I. 1956 No. 336.) 


(No. 2) Order, 1956. (S.I. 1956 


3) Order, 1956. (S.I. 1956 


(S.I. 1956 


Constituencies (Bradford and Shipley) 
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Draft Parliamentary Constituencies (Eccles and Farnworth 
Order, 1956. 

Draft Parliamentary Constituencies (Kingston upon Hull and 
Bridlington) Order, 1956. 

Draft Parliamentary Constituencies (Nottingham) Order, 1956, 
5d. 

Draft Prison (Scotland) Rules, 1956. 5d. 

Probation Rules, 1956. (S.I. 1956 No. 350.) 5d. 

Retail Bookselling and Stationery Trades Wages Council (Great 
— Wages Regulation Order, 1956. (S.I. 1956 No. 320,) 
11d. 

Retail Bread and Flour Confectionery Trade Wages Council 
(England and Wales) Wages Regulation (Amendment) Order, 
1956. (S.I. 1956 No. 325.) 6d. 

Retail Bread and Flour Confectionery Trade Wages Council 
(Scotland) Wages Regulation Order, 1956. (S.I. 1956 No. 309.) 
8d. 

Retail Food Trades Wages Council (Scotland) Wages Regulation 
Order, 1956. (S.I. 1956 No. 326.) 11d. 

Retention of Cables under Highways (West Riding of Yorkshire) 
(No. 1) Order, 1956. (S.I. 1956 No. 302.) 

Rules of Procedure (Air Force), 1956. (S.I. 1956 No. 163.) 
2s. 10d. 

Rules of Procedure (Army), 1956. (S.1I. 1956 No. 162.) 2s. 10d. 

Stopping up of Highways (Bedfordshire) (No. 2) Order, 1956, 
(S.L. 1956 No. 286.) 

Stopping up of Highways (Bristol) (No. 2) Order, 1956. (S.1. 
1956 No. 339.) 

Stopping up of Highways (Croydon) 
(S.I. 1956 No. 301.) 

Stopping up of Highways (Essex) (No. 4) Order, 1956. 
No. 316.) 

Stopping up of Highways (Hertfordshire) (No. 3) Order, 1956, 
(S.I. 1956 No. 317.) 

Stopping up of Highways (Kent) (No. 6) Order, 1956. 
No. 313.) 

Stopping up of Highways (Lancashire) (No. 4) Order, 1956. 
(S.I. 1956 No. 303.) 

Stopping up of Highways (Pembrokeshire) (No. 1) Order, 1956, 
(S.I. 1956 No. 287.) 

Stopping up of Highways (Wallasey) (No. 1) Order, 1956, 
(S.I. 1956 No. 300.) 

Stopping up of Highways (Warwickshire) (No. 3) Order, 1956. 
(S.I. 1956 No. 288.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 1) 
Order, 1956. (S.I. 1956 No. 311.) 

Stopping up of Highways (Worcestershire) (No. 2) Order, 1956. 
(S.I. 1956 No. 312.) 

Stopping up of Highways (Worcestershire) (No. 5) Order, 1956. 
(S.I. 1956 No. 304.) 

Sutherland County Council (Loch Bad na Goibhre) Water Order, 
1956. (S.I. 1956 No. 323 (S. 7).) 5d. 

Therapeutic Substances (Control of Sale and Supply) Regulations, 
1956. (S.I. 1956 No. 346.) 

Wild Birds (Possil Marsh Sanctuary, Glasgow) Order, 1956. 
(S.I. 1956 No. 333 (S. 10).) 

Wild Birds (Ravens in Argyll) Order, 1956. 
(S. 9).) 

Wild Birds Protection (County of the City of Glasgow) Order 
(Revocation) Order, 1956. (S.I. 1956 No. 334 (S. 11).) 
[Any of the above may be obtained from the Government 

Sales Department, The Solicitors’ Law Stationery Society, Ltd., 

21 Red Lion Street, London, W.C.1. The price in each case, 

unless otherwise stated, is 4d., post free.] 


(No. 1) Order, 1956, 


(S.1. 1956 


(S.I. 1956 


(S.I. 1956 No. 332 
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